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This section of the FEDERAL REGISTER 
contains regulatory documents having general 
applicability and legal effect, most of which 
are keyed to and codified in the Code of 
Federai Regulations, which is published under 
50 titles pursuant to 44 U.S.C. 1510. 


The Code of Federal Regulations is sold by 
the Superintendent of Documents. Prices of 
new books are listed in the first FEDERAL 
REGISTER issue of each week. 


DEPARTMENT OF AGRICULTURE 
Office of the Secretary 


7 CFR Part 17 
RIN 0551-AA54 


Regulations Governing the Financing 
of Commercial Sales of Agricultural 
Commodities 


AGENCY: Commodity Credit Corporation, 
USDA. 


ACTION: Final rule. 


SUMMARY: This rule revises the 
regulations applicable to the financing 
of the sale and exportation of 
agricultural commodities pursuant to 
title I of the Agricultural Trade 
Development and Assistance Act of 
1954, as amended (Pub. L. 480). The 
rule would permit a waiver of the 
present requirement that only private 
entities with a business office or agent 
in the United States are eligible to enter 
into title I, Pub. L. 480 agreements when 
the General Sales Manager determines 
that there is adequate assurance of 
repayment to CCC. This change would 
allow additional foreign private entities 
to participate in title I, and thereby 
increase exports of U.S. agricultural 
commodities. 

DATES: This rule is effective November 
5, 1998. 

ADDRESSES: Comments should be sent to 
Grant Pettrie, Acting Director, Program 
Development Division, Foreign 
Agricultural Service, U.S. Department of 
Agriculture, Room 4506, South 
Building, Stop 1034, Washington, DC 
20250-1034. 

FOR FURTHER INFORMATION CONTACT: 
Acting Director, Program Development 
Division, Foreign Agricultural Service, 
U.S. Department of Agriculture, Room 
4506, South Building, Stop 1034, 
Washington, DC 20250-1034; telephone: 
(202) 720-4221; Facsimile: (202) 690-— 
0251. 


SUPPLEMENTARY INFORMATION: This rule 
is issued in conformance with Executive 
Order 12866. Based on information 
compiled by the Department, it has been 
determined that this rule: 

(1) Would have an annual effect on 
the economy of less than $100 million; 

(2) Would not adversely affect in a 
material way the economy, a sector of 
the economy, productivity, competition, 
jobs, the environment, public health or 
safety, or State, local, or tribal 
governments or communities; 

(3) Would not create a serious 
inconsistency or otherwise interfere 
with an action taken or planned by 
another agency; 

(4) Would not alter the budgetary 
impact of entitlements, grants, user fees, 
or loan programs or rights and 
obligations of recipients thereof; and 

(5) Would not raise novel legal or 
policy issues arising out of legal 
mandates, the President’s priorities, or 
principles set forth in Executive Order 
12866. 

Regulatory Flexibility Act 

This rule has been reviewed with 
regard to the requirements of the 
Regulatory Flexibility Act. The Vice 
President, CCC, who is the General 
Sales Manager, has certified that this 
rule will not have a significant 
economic impact on a substantial 
number of small entities. Under title I, 
Pub. L. 480 CCC enters into agreements 
with foreign governments or private 
entities to finance their purchase and 
importation of U.S. agricultural 
commodities. The rule would allow a 
waiver of an existing program 
requirement that restricts the eligibility 
of businesses in foreign countries to 
enter into these agreements with CCC. A 
copy of this rule has been submitted to 
the General Counsel, Small Business 
Administration. 


Executive Order 12372 


This program is not subject to the 
provisions of Executive Order 12372 
which requires intergovernmental 
consultation with state and local 
officials. See the Notice related to 7 CFR 
Part 3015, Subpart V, published at 48 
FR 29115 (June 24, 1983). 


Paperwork Reduction Act 


The information collection 
requirements imposed by this rule have 
been previously submitted to the Office 
of Management and Budget (OMB) 


under the Paperwork Reduction Act of 
1995 (44 U.S.C. Chapter 35). OMB has 
assigned control number 0551-0005 for 
this information collection. This rule 
would not require the collection of 
additional information. 


Executive Order 12988 


This rule has been reviewed under 
Executive order 12988, Civil Justice 
Reform. The rule would have 
preemptive effect with respect to any 
state or local laws, regulations, or 
policies which conflict with such 
provisions or which otherwise impede 
their full implementation. The final rule 
does not have a retroactive effect. The 
rule does not require that administrative 
remedies be exhausted before suit may 
be filed. 


Background 


Title I of the Agricultural Trade 
Development and Assistance Act of 
1954, as amended (Pub. L. 480) 
authorizes CCC to finance the sale and 
exportation of agricultural commodities 
on concessional credit terms, 7 U.S.C. 
1701 et seq. CCC may enter into title I, 
Pub. L. 480 agreements with private 
entities. Current regulations provide 
that, in order to be eligible for a title I, 
Pub. L. 480 agreement, a private entity 
must maintain a bona fide business 
office in the United States and have a 
person, principal, or agent on whom 
service of judicial process may be had 
in the United States. 


On August 7, 1998, CCC published a 
proposed rule (63 FR 42283) that would 
allow the General Sales Manager to 
waive this requirement if the foreign 
private entity provides adequate 
assurances of repayment to CCC for the 
financing extended to it under the Pub. 
L. 480 agreement. 


The purpose of the proposed rule was 
to allow CCC more flexibility in 
programming in order to take advantage 
of viable export opportunities. CCC did 
not receive any comments on the 
proposed rule and is adopting it as a 
final rule without change. 


List of Subjects in 7 CFR Part 17 
Agricultural commodities, Exports, 
Finance, Maritime carriers. 


Accordingly, this rule amends part 17 
of 7 CFR As follows: 
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Part 17—Sales of Agricultural 
Commodities Made Available Under 
Title | of the Agricultural Trade 
Development and Assistance Act of 
1954, as Amended 


1. The authority citation for part 17 
continues to read as follows: 

Authority: 7 U.S.C. 1701-1704, 1731- 
1736b, 1736f, 5676,; E.O. 12220, 45 FR 
44245. 

2. Section 17.1(b)(3) is revised to read 
as follows: 


§17.1 General. 
* * * * + 
) x 

(3) A private entity must maintain a 
bona fide business office in the United 
States and have a person, principal, or 
agent on whom service of judicial 
process may be had in the United States 
unless the General Sales Manager 
determines that there are adequate 
assurances of repayment to CCC for the 
financing extended by CCC. 
* * * * * 

Signed at Washington, DC, on October 14, 
1998. 
Lon Hatamiya, 
Administrator, Foreign Agricultural Service 
and Vice President, Commodity Credit 
Corporation. 
{FR Doc. 98-29588 Filed 11—4—98; 8:45 am] 
BILLING CODE 3410-10-M 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 25 


[Docket No. NM148; Special Conditions No. 
25-141-SC] 


Special Conditions: Boeing Model 777 
Series Airplanes; Seats With 
Articulating Seat Backs 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Final special conditions. 


SUMMARY: These special conditions are 
issued for Boeing Model 777 series 
airplanes with articulating seat backs. 
The applicable regulations do not 
contain adequate or appropriate safety 
standards for this design feature. These 
special conditions contain the 
additional safety standards that the 
Administrator considers necessary to 
establish a level of safety equivalent to 
that provided by the existing 
airworthiness standards. 

EFFECTIVE DATE: December 7, 1998. 

FOR FURTHER INFORMATION CONTACT: Jeff 
Gardlin, Propulsion, Mechanical 
Systems, and Crashworthiness Branch, 


ANM-112, Transport Airplane 
Directorate, Aircraft Certification 
Service, FAA, 1601 Lind Avenue SW., 
Renton, Washington 98055-4056; 
telephone (206) 227-2136; facsimile 
(425) 227~1149. 

SUPPLEMENTARY INFORMATION: 


Background 

On April 15, 1998, the Boeing 
Company applied for a change to Type 
Certificate No. T00001SE to include 
Model 777 series airplanes equipped 
with seats with articulating seat backs 
(seats that have a portion of the seat 
back that moves under inertia loads). 
Sicma Aero Seat, a Boeing supplier, has 
designed a seat for installation on a 
Boeing 777-300 airplane with an 
articulating seat back that is designed to 
rotate forward under a prescribed 
inertial load. The prescribed inertial 
load is slightly below the 16g test 
condition of § 25.562. The inertial load 
causes the seat back mounted video 
monitor and headrest assembly to 
partially separate from the seat back and 
pivot forward. The goal of the design is 
to reduce the mass of the upper seat 
back subject to impact, thereby reducing 
the Head Injury Criteria (HIC) 
measurement and enhancing passenger 
safety. 

Section 25.562 specifies the dynamic 
test criteria for each seat type installed 
in the airplane. The pass/fail criteria for 
these seats include structural as well as 
human tolerance criteria. In particular, 
the regulations require that persons not 
suffer serious head injury under the 
conditions specified in the tests, and 
that a HIC measurement of not more 
than 1000 units be recorded, should 
contact with the cabin interior occur. 
While the test conditions described in 
this section are specific, it is the intent 
of the requirement that an adequate 
level of head injury protection be 
provided for crash severities up to and 
including that specified. 

The FAA has established guidance, 
known as “simplified HIC certification,” 
described in a February 1996 Transport 
Airplane Directorate memorandum, 
which provides a simplified procedure 
for demonstrating compliance with the 
HIC requirements of § 25.562(c)(5). This 
procedure provides test conditions that 
meet the intent of the requirements, 
without causing excessive testing to be 
performed. The typical seat back has 
three areas that are considered head 
strike zones within the +/—10-degree 
yaw range of impact orientation. The 
procedure describes two different tests 
that address these three head strike 
zones for the majority of cases. 

Because § 25.562 and FAA guidance 
do not adequately address seats with 


articulating seat backs, the FAA 
recognizes that appropriate pass/fail 
criteria need to be developed that do 
fully address the safety concerns 
specific to occupants of these seats. 


Type Certification Basis 


Under the provisions of 14 CFR 
21.101, Boeing must show that Model 
777 airplanes equipped with seats with 
articulating seat backs comply with the 
regulations in the U.S. type certification 
basis established for the Model 777 
airplane. The U.S. type certification 
basis for the Model 777 is established in 
accordance with 14 CFR 21.29 and 
21.17 and the type certification 
application date. The U.S. type 
certification basis is listed in Type 
Certificate Data Sheet No. TO00001SE. 

If the Administrator finds that the 
applicable airworthiness regulations 
(i.e., 14 CFR Part 25 as amended) do not 
contain adequate or appropriate safety 
standards for Boeing Model 777 series 
airplanes because of a novel or unusual 
design feature, special conditions are 
prescribed under the provisions of 14 
CFR 21.16 to establish a level of safety 
equivalent to that established in the 
regulations. 

addition to the applicable 

airworthiness regulations and special 
conditions, the Boeing Model 777 must 
comply with the fuel vent and exhaust 
emission requirements of 14 CFR Part 
34 and the noise certification 
requirements of 14 CFR Part 36. 

pecial conditions, as appropriate, are 
issued in accordance with 14 CFR 11.49 
after public notice, as required by 14 
CFR 11.28 and 11.29(b), and become 
part of the type certification basis in 
accordance with 14 CFR 21.101(b)(2). 
Special conditions are initially 
applicable to the model for which they 
are issued. Should the type certificate 
for that model be amended later to 
include any other model that 
incorporates the same novel or unusual 
design feature, or should any other 
model already included on the same 
type certificate be modified to 
incorporate the same novel or unusual 
design feature, the special conditions 
would also apply to the other model 
under the provisions of § 21.101(a)(1). 


Novel or Unusual Design Features 


The Boeing Company has proposed 
installing seats with articulating seat 
backs on a Boeing Model 777-300 
airplane. The articulating seat back is 
designed to rotate forward under a 
prescribed inertial load. The prescribed 
inertial load is slightly below the 16g 
test condition specified in § 25.562. The 
inertial load causes the seat back 
mounted video monitor and headrest 
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assembly to partially separate from the 
seat back and pivot forward. The goal of 
the design is to reduce the mass of the 
upper seat back subject to impact, 
thereby reducing the HIC and enhancing 
passenger safety. 

The Federal Aviation Regulations 
(FAR) state the performance criteria for 
head injury protection in objective 
terms. Additionally, as discussed earlier 
in this document, the FAA has 
established further guidance to address 
head injury protection for the majority 
of cases. However, none of these criteria 
are adequate to address the specific 
issues raised concerning seats with 
articulating seat backs. The FAA has 
therefore determined that, in addition to 
the requirements of 14 CFR part 25, 
special conditions are needed to address 
requirements particular to installation of 
seats with articulating seat backs. 

Accordingly, in addition to the 
passenger injury criteria specified in 14 
CFR 25.562 and 25.785, Boeing must 
also comply with these special 
conditions for Model 777 series 
airplanes equipped with seats with 
articulating seat backs. Note that HIC, 
which is addressed in this special 
condition, does not address occupant 
injury due to contact with sharp edges 
or protrusions. Damage to the 
anthropomorphic test device (ATD) may 
be used as part of the evaluation of 
protrusions and sharp edges in 
demonstrating compliance with 
§ 25.785(b). Other conditions may be 
developed, as needed, based on further 
FAA review and discussions with the 
manufacturer and civil aviation 
authorities. 

Discussion 

The seat with the articulating seat 
back is a new and complex design that 
warrants additional requirements to 
ensure an equivalent level of safety to 
that provided by the regulations. This 
seat reduces the effective mass that an 
occupant contacts during a high inertial 
load, thereby increasing the amount of 
head injury protection. However, 
additional considerations are necessary 
to ensure that the articulating seat back 
design does not introduce other hazards 
to occupants. If the articulating seat 
back fails to break away at the designed 
inertial load, the seat back may remain 
rigid, resulting in a significantly higher 
head injury than allowed for in the 
regulations. To ensure that the occupant 
does not contact a rigid seat back, the 
seat back must break away each time the 
designed break away inertial load is 
encountered. 

In addition, it is important to evaluate 
the articulating seat back at lower values 
than the designed break away inertial 


load. During a lower inertial load, the 
occupant may also contact the seat. 
Since the seat will not break away prior 
to the occupant contacting the seat 
during this lower inertial load, the 
occupant may receive a more severe 
head injury than during an event 
occurring at the designed break away 
inertial load. The intent of the 
regulations is that the occupant is 
protected from head injury for crash 
severities up to and including that 
specified. 

When the articulating seat back breaks 
away, the video monitor pivots and 
moves forward, leaving a rectangular 
opening in the seat back. This opening 
could pose an entrapment hazard to the 
person seated behind the seat. During 
any testing for certification, the head 
must not become entrapped. In 
addition, the head must not become 
entrapped in any other foreseeable 
operating conditions for the range of 
occupants. 

The articulating seat back may have 
protrusions and/or recessed areas (i.e., 
bottom lip of the seat back opening) that 
pose a head injury hazard to the 
occupant during emergency conditions. 
As stated in § 25.562(c)(5), the head 
impact for a seat occupant cannot 
exceed a HIC of 1,000 units. The 
“simplified HIC certification” procedure 
is commonly used to demonstrate 
compliance with § 25.562(c)(5). Due to 
the non-standard articulating seat back 
configuration, the “simplified HIC 
certification” procedure alone may not 
be sufficient for demonstrating 
compliance with § 25.562(c)(5). The 
ATD must come in contact with these 
protrusions or recessed areas of the seat 
back opening during testing. If the ATD 
does not contact these areas using the 
“simplified HIC certification” 
procedure, additional testing will be 
required to demonstrate compliance 
with § 25.562(c)(5). 


Discussion of Comments 


Notice of Proposed Special 
Conditions No. 25—98—03-SC for Model 
777 series airplanes equipped with 
articulating seat backs was published in 
the Federal Register on June 4, 1998 (63 
FR 30423). Six commenters responded. 

One commenter had no objection to 
the special conditions. Two of the 
commenters generally agreed with the 
need for special conditions, but 
requested clarifications regarding 
certain of the specific conditions. The 
remaining three commenters did not 
agree that special conditions were 
warranted. 

Several commenters requested a more 
specific definition regarding the level of 
reliability intended by the special © 


conditions. Commenters contend that, 
while a reliable system is desirable, the 
level of reliability should be made clear. 
The FAA agrees that the term “reliable” 
is open to interpretation and should be 
clarified. In this context, the FAA 
intends that the system be demonstrated 
to perform as reliably as other means of 
head injury protection. This will require 
testing to establish that the design 
results in repeatable performance. The 
FAA considers that 18 successful tests, 
without failure, would constitute 
acceptable performance. The FAA notes 
that this will require only three dynamic 
tests, since 6 seatbacks can be tested at 
once. 

Other commenters discuss the 
requirement that the HIC be shown to be 
less than 1000 for other impact 
conditions, where the seatback does not 
break away. Some commenters believe 
that the wording of the special 
conditions implies multiple tests at 
various conditions. The intent of this 
condition is to ensure that the 
articulating feature will activate at the 
minimum impact level that could 
produce 1000 HIC. Therefore, a test at 
the maximum impact at which the 
seatback does not deploy that results in 
a HIC of less than 1000 would be 
sufficient. The FAA agrees that the 
wording of this requirement is not 
entirely clear, and it has been changed 
accordingly. 

Another comment concerned the 
discussion in the preamble regarding 
lacerations and damage to the ATD. The 
commenters do not agree that the ATD 
is an acceptable vehicle for making such 
assessments, and question whether 
lacerations qualify as “‘serious” injuries. 
This discussion is not part of the special 
conditions themselves, but rather an 
informational aside concerning the 
utility of the HIC measurement. The 
FAA is aware that the ATD will not 
behave in the same manner as a human 
being with respect to laceration and will 
take this into account. In this regard, 
this seat is not considered particularly 
different than other seats, and therefore 
no special condition on this matter is 
proposed. The issue has been 
adequately addressed on other designs 
up to now. 

The issue of head entrapment was 
also the subject of several comments, 
especially concerning the language 
“under any other foreseeable operating 
or crash conditions.” The intent of this 
requirement is to ensure that the 
opening created jn the seatback does not 
have the potential to entrap an 
occupant’s head, even if the entrapment 
does not happen to occur during the 
specific dynamic tests conducted to 
demonstrate compliance with other 
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requirements. That is, just because the 
head of the ATD might not become 
entrapped does not necessarily indicate 
that entrapment is not an issue. 
Nonetheless, the FAA agrees that 
considering the phrase “any other 
foreseeable crash condition” literally 
would require an excessive amount of 
tests. The severity of the impact is 
considered limited by the requirements 
of § 25.562. It is the potential for 
entrapment that might be variable, 
depending on occupant size, or precise 
angle of impact. The FAA has 
determined that these variables can be 
assessed using the dynamic tests that 
are conducted as a source of baseline 
data. 

Another commenter requested 
quantification of the term “entrapment,” 
and correlation between the energy 
needed to entrap the head of the ATD, 
versus what would be required to entrap 
the head of a person. In this regard, the 
FAA considers that entrapment of the 
ATD’s head is sufficient to indicate that 
a person’s head would also be 
entrapped. The remaining conditions, 
where the ATD’s head is not entrapped, 
but a person’s head would be, are 
difficult to quantify. The FAA does not 
have quantitative criteria available to 
make this assessment in advance, but 
will review the data that are generated. 
Considering that smaller occupants will 
not impact the seatback as high as 
would larger occupants, it may be that 
the test with the ATD impacting the 
opening will be sufficient to show 
compliance. The wording of the special 
conditions has been modified to reflect 
the discussion above. 

One commenter notes that the HIC 
evaluation of a precise impact target (the 
lip or edge of the opening) specified in 
the special conditions will be difficult 
to achieve, due to the variability in such 
tests. The FAA recognizes that there is 
difficulty in testing with a precise target, 
but this should be a test objective. The 
FAA will consider the results of the 
tests in conjunction with other data 
supplied by the applicant to determine 
compliance with this requirement if a 
direct assessment proves impractical. 

Three commenters generally disagree 
with the special conditions and contend 
that either the conditions are not 
justified, or that the existing rules 
already address them. 

One commenter believes that 
reliability should not be a requirement 
of the special condition and is not 
contained within the dynamic test ~ 
performance standard. Other 
commenters agree that reliability is an 
issue, but contend that the existing 
regulations already require it by virtue 
of § 25.601, which prohibits use of 


features that have been shown to be 
unreliable. The FAA agrees that the 
dynamic performance standards do not 
explicitly address reliability. Section 
25.601 has not been applied in this 
manner, and since the features 
employed here are novel, the feature’s 
reliability has not been demonstrated or 
determined. Typically in type 
certification, the assumption is that the 
type design is represented during 
certification testing and that all such 
articles incorporating that type design 
will perform identically. In this case, 


- the dynamic performance of a feature 


intended to provide injury protection 
might be demonstrated only one time. In 
making this provision a part of the 
special conditions, the FAA has 
determined that a single certification 
test is not adequate to show compliance. 

These commenters also question the 
need to address HIC when the seatback 
does not break away. They contend that 
the conditions as described are too 
numerous to address, or that the 
potential for injury in this case is too 
low to consider. Regarding the former 
issue, the special condition has been 
clarified as noted above. Regarding the 
latter issue, the FAA would be willing 
to consider the question of whether the 
potential for HIC greater than 1000 was 
negligible when the seatback does not 
break away, if there are credible data to 
support that conclusion. Nonetheless, 
the issue needs to be addressed, 
whether or not additional tests result. 

These commenters also questioned 
the issue of entrapment of the head as 
already addressed by the regulations. 
Owing to the particular design, the issue 
of entrapment is not considered to the 
extent necessary by the current 
regulations. As discussed above, the 
performance of the ATD in a particular 
test may not be indicative of the 
situation in general. In this case, the 
design tends to create a potential area 
for head entrapment as part of its 
intended operation. This must be 
addressed explicitly. 

Commenters question whether the 
issue of HIC on the seatback opening is 
a requirement at all. These commenters 
contend that if no contact with the 
opening occurs during a certification 
test, then it is not required to be 
substantiated directly. The commenters 
cite previous FAA guidance concerning 
establishment of head strike envelopes 
and simplified test methods. The FAA 
notes that the methods cited are 
dependent on more or less 
homogeneous contact surfaces that are 
not sensitive to minor variation in head 
path. The articulating seatback creates a 
discontinuity in the impact surface that 
can only be addressed directly. That is, 


if the discontinuous area is within the 
headstrike envelope it does not fall 
under the guidance previously issued. 
As noted above, the FAA recognizes the 
difficulty in trying to assess a specific 
target, but this must be the objective. 

Comments related to the 
consideration of sharp edges parallel 
those discussed earlier, and again, are 
not part of the special conditions 
themselves. 

Many commenters also noted that 
proposed Special Condition 5 is 
essentially a restatement of 
§ 25.562(c)(8). After further 
consideration, the FAA agrees that this 
special condition is redundant, and it is 
therefore withdrawn. 

Except as noted above, the special 
conditions for the Model 777 series 
airplanes equipped with articulating 
seat backs are adopted as proposed. 
Applicability 

As discussed above, these special 
conditions are applicable to the Model 
777 series airplanes. Should Boeing 
apply at a later date for a change to the 
type certificate to include another 
model incorporating the same novel or 
unusual design feature, the special 
conditions would apply to that model as 
well under the provisions of 14 CFR 
21.101(a)(1). 


Conclusion 


This action affects only certain novel 
or unusual design features on the 
Boeing Model 777 series airplanes. It is 
not a rule of general applicability, and 
it affects only the manufacturer who 
applied to the FAA for approval of these 
features on the airplane. 


List of Subjects in 14 CFR Part 25 


Air transportation, Aircraft, Aviation 
safety, Safety. 

The authority citation for these 
special conditions is as follows: 


Authority: 49 U.S.C. 106(g), 40113, 44701, 
44702, 44704. 


The Special Conditions 


Accordingly, pursuant to the 
authority delegated to me by the 
Administrator, the following special 
conditions are issued as part of the type 
certification basis for Boeing Model 777 
series airplanes equipped with seats 
with articulating seat backs: 

1. The articulating seat back must 
reliably break away at the designed 
inertial load. 

2. The HIC value must not exceed 
1,000 units under the maximum inertia 
loading conditions under which the 
articulating seat back will not break 
away. 
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3. The head must not become 
entrapped in the seat back opening 
created by the articulating seat back, 
during any testing conducted to 
demonstrate compliance with §§ 25.562 
and 25.785(b), and these special 
conditions. The head must also not 
become entrapped in the seat back 
opening during any other foreseeable 
operating conditions. 

4. The HIC must not exceed 1,000 
units for any obvious protrusions or 
recessed areas of the seat back opening 
(i.e., bottom lip of the seat back 
opening). The anthropomorphic test 
device (ATD) must come in contact with 
these protrusions or recessed areas of 
the seat back opening. 

Issued in Renton, Washington, on October 
23, 1998. 

John J. Hickey, 

Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 
[FR Doc. 98—29626 Filed 11-4—98; 8:45 am] 
BILLING CODE 4910-13-P 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 39 


[Docket No. 97-SW-36-AD; Amendment 
39--10868; AD 98-23-04] 


RIN 2120-AA64 


Airworthiness Directives; Eu 
France Modei AS 332C, L, and L1 
Helicopters 


AGENCY: Federal Aviation 
Administration, DOT. 


ACTION: Final rule. 


SUMMARY: This amendment adopts a 
new airworthiness directive (AD), 
applicable to Eurocopter France Model 
AS 332C, L, and L1 helicopters that 
requires replacing main rotor blades 
with modified main rotor blades. This 
amendment is prompted by reports of 
an investigation that found broken 
braids on main rotor blade de-icers. The 
actions specified by this AD are 
intended to prevent loss of deicing 
capabilities of the main rotor blades, 
adverse performance during flight in 
icing conditions, and subsequent loss of 
control of the helicopter. 
DATES: Effective December 10, 1998. 
The incorporation by reference of 
certain publications listed in the 
regulations is approved by the Director 
of the Federal Register as of December 
10, 1998. 
ADDRESSES: The service information 
referenced in this AD may be obtained 
from American Eurocopter Corporation, 


2701 Forum Drive, Grand Prairie, Texas 
75053—4005. This information may be 
examined at the FAA, Office of the 
Regional Counsel, Southwest Region, 
2601 Meacham Blvd., Room 663, Fort 
Worth, Texas; or at the Office of the 
Federal Register, 800 North Capitol 
Street, NW., suite 700, Washington, DC. 


FOR FURTHER INFORMATION CONTACT: Mr. 
Robert McCallister, Aerospace Engineer, 
FAA, Rotorcraft Directorate, Rotorcraft 
Standards Staff, 2601 Meacham Blvd., 
Fort Worth, Texas 76137, telephone 
(817) 222-5121, fax (817) 222-5961. 


SUPPLEMENTARY INFORMATION: A 
proposal to amend part 39 of the Federal 
Aviation Regulations (14 CFR part 39) to 
include an airworthiness directive (AD) 
that is applicable to Eurocopter France 
Model AS 332C, L, and L1 helicopters 
was published in the Federal Register 
on May 7, 1998 (63 FR 25182). That 
action proposed to require replacing 
main rotor blades with modified main 
rotor blades. 

Interested persons have been afforded 
an opportunity to participate in the 
making of this amendment. No 
comments were received on the 
proposal or the FAA’s determination of 
the cost to the public. The FAA has 
determined that air safety and the 
public interest require the adoption of 
the rule as proposed except for a change 
in the Technical Instructions referenced 
from number 230b to 230c. This change 
was made because the new Technical 
Instructions add a clarifying note and 
figure useful in accomplishing the 
requirements of this AD. The FAA has 
determined that this change will neither 
increase the economic burden on any 
operator nor increase the scope of the 


The FAA estimates that 3 helicopters 
of U.S. registry will be affected by this 
AD, that it will take approximately 20 
work hours per helicopter to accomplish 
the required actions, and that the 
average labor rate is $60 per work hour. 
Required parts will be provided at no 
cost by the manufacturer. Based on 
these figures, the total cost impact of the 
AD on U.S. operators is estimated to be 
$3600 per helicopter. 

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various 
levels of government. Therefore, in 
accordance with Executive Order 12612, 
it is determined that this final rule does 
not have sufficient federalism 
implications to warrant the preparation 
of a Federalism Assessment. 


For the reasons discussed above, I 
certify that this action (1) is not a 
“significant regulatory action” under 
Executive Order 12866; (2) is not a 
“significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034, February 26, 1979); and (3) 
will not have a significant economic 
impact, positive or negative, on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. A final evaluation has 
been prepared for this action and it is 
contained in the Rules Docket. A copy 
of it may be obtained from the Rules 
Docket at the location provided under 
the caption ADDRESSES. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Incorporation by reference, 
Safety. 


Adoption of the Amendment 


Accordingly, pursuant to the 
authority delegated to me by the 
Administrator, the Federal Aviation 
Administration amends part 39 of the 
Federal Aviation Regulations (14 CFR 
part 39) as follows: 


PART 39—AIRWORTHINESS 
DIRECTIVES 


1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. 106(g), 40113, 44701. 


§39.13 [Amended] 

2. Section 39.13 is amended by 
adding a new airworthiness directive to 
read as follows: 


AD 98-23-04 Eurocopter France: 
Amendment 39—10868. Docket No. 97— 
SW-36-AD. 


Applicability: Model AS 332C, L, and L1 
helicopters, with main rotor blades, part 
number (P/N) 332A11-—030—03 or 332A11— 
030-04, installed, certificated in any 
category. 

Note 1: This AD applies to each helicopter 
identified in the preceding applicability 
provision, regardless of whether it has been 
modified, altered, or repaired in the area 
subject to the requirements of this AD. For 
helicopters that have been modified, altered, 
or repaired so that the performance of the 
requirements of this AD is affected, the 
owner/operator must use the authority 
provided in paragraph (c) to request approval 
from the FAA. This approval may address 
either no action, if the current configuration 
eliminates the unsafe condition, or different 
actions necessary to address the unsafe 
condition described in this AD. Such a 
request should include an assessment of the 
effect of the changed configuration on the 
unsafe condition addressed by this AD. In no 
case does the presence of any modification, 
alteration, or repair remove any helicopter 
from the applicability of this AD. 
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Compliance: Required as indicated, unless 
accomplished previously. 

To prevent loss of the de-icing capabilities 
of the main rotor blades, adverse 
performance during flight in icing 
conditions, and subsequent loss of control of 
the helicopter, accomplish the following: 

(a) From available helicopter records, 
within the next 10 calendar days, determine 
the time-in-service (TIS) on each main rotor 
blade. 

(b) Replace each main rotor blade with a 
main rotor blade that has been modified and 
reidentified in accordance with Eurocopter 
Technical Instruction Number 230c, 
approved May 17, 1995, in accordance with 
the following schedule: 

(1) If the TIS is equal to or greater than 
2,000 hours, replace within the next 50 hours 
TIS. 

(2) If the TIS is equal to or greater than 
1,850 hours and less than 2,000 hours, 
replace on or before attaining 2,050 hours 
TIS. 

(3) If the TIS is equal to or greater than 
1,500 hours and less than 1,850 hours, 
replace within the next 200 hours TIS. 

(4) If the TIS is equal to or greater than 
1,400 hours and less than 1,500 hours, 
replace on or before attaining 1,700 hours 
TIS. 

(5) If the TIS is greater than 700 hours and 
less than 1,400 hours, replace within the next 
300 hours TIS. 

(6) If the TIS is equal to or less than 700 
hours, replace within the next 1,000 hours 
TIS 


(c) An alternative method of compliance or 
adjustment of the compliance time that 
provides an acceptable level of safety may be 
used if approved by the Manager, Rotorcraft 
Standards Staff, FAA, Rotorcraft Directorate. 
Operators shall submit their requests through 
an FAA Principal Maintenance Inspector, 
who may concur or comment and then send 
it to the Manager, Rotorcraft Standards Staff. 


Note 2: Information concerning the 
existence of approved alternative methods of 
compliance with this AD, if any, may be 
obtained from the Rotorcraft Standards Staff. 

(d) Special flight permits may be issued in 
accordance with sections 21.197 and 21.199 
of the Federal Aviation Regulations (14 CFR 
21.197 and 21.199) to operate the helicopter 
to a location where the requirements of this 
AD can be accomplished. 

(e) The main rotor blade replacements shall 
be done in accordance with Eurocopter 
Technical Instruction Number 230 c 
approved May 17, 1995. This incorporation 
by reference was approved by the Director of 
the Federal Register in accordance with 5 
U.S.C. 552(a) and 1 CFR part 51. Copies may 
be obtained from American Eurocopter 
Corporation, 2701 Forum Drive, Grand 
Prairie, Texas 75053-4005, telephone (972) 
641-3460, fax (972) 641-3527. Copies may be 
inspected at the FAA, Office of the Regional 
Counsel, Southwest Region, 2601 Meacham 
Blvd., Room 663, Fort Worth, Texas; or at the 
Office of the Federal Register, 800 North 
Capitol Street, NW., suite 700, Washington, 
DC. 
(f) This amendment becomes effective on 
December 10, 1998. 


Note 3: The subject of this AD is addressed 
Direction Generale De L’Aviation Civile 
(France) AD 95-029-054(B), dated February 
1, 1995. 

Issued in Fort Worth, Texas, on October 27, 
1998. 


Eric Bries, 


- Acting Manager, Rotorcraft Directorate, 


Aircraft Certification Service. 
[FR Doc. 98-29377 Filed 11—4-98; 8:45 am] 
BILLING CODE 4910-13-U 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 39 


[Docket No. 97-SW-43—-AD; Amendment 
39-10867; AD 98-23-03) 


RIN 2120-AA64 


Airworthiness Directives; Eurocopter 
France Model SA 330F, G, and J 
Helicopters 

AGENCY: Federal Aviation 
Administration, DOT. 

ACTION: Final rule. 


SUMMARY: This amendment adopts a 
new airworthiness directive (AD), 
applicable to Eurocopter France Model 
SA 330F, G, and J helicopters, that 
requires removing and replacing each 
tail rotor electrical bonding braid 
(bonding braid). This amendment is 


' prompted by an in-service report of the 


failure of a bonding braid. The actions 
specified by this AD are intended to 
prevent failure of a bonding braid due 
to fatigue, resulting impact with the tail 
rotor blades, and subsequent loss of 
control of the helicopter. 


- DATES: Effective December 10, 1998. 


The incorporation by reference of 
certain publications listed inthe 
regulations is approved by the Director 
of the Federal Register as of December 
10, 1998. 

ADDRESSES: The service information 
referenced in this AD may be obtained 
from American Eurocopter Corporation, 
2701 Forum Drive, Grand Prairie, Texas 
75053-4005, telephone (972) 641-3460, 
fax (972) 641-3527. This information 
may be examined at the FAA, Office of 
the Regional Counsel, Southwest 
Region, 2601 Meacham Blvd., Room 
663, Fort Worth, Texas; or at the Office 
of the Federal Register, 800 North 
Capitol Street, NW., suite 700, 
Washington, DC. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Robert McCallister, Aerospace 
Engineer, FAA, Rotorcraft Directorate, 
Rotorcraft Standards Staff, 2601 
Meacham Blvd., Fort Worth, Texas 


76137, telephone (817) 222-5121, fax 
(817) 222-5961. 

SUPPLEMENTARY INFORMATION: A 
proposal to amend part 39 of the Federal 
Aviation Regulations (14 CFR part 39) to 
include an airworthiness directive (AD) 
that is applicable to Eurocopter France 
Model SA 330F, G, and J helicopters, 
was published in the Federal Register 
on May 7, 1998 (63 FR 25180). That 
action proposed to require removal and 
replacement of each tail rotor electrical 
bonding braid. 

Interested persons have been afforded 
an opportunity to participate in the 
making of this amendment. No 
comments were received on the 
proposal or the FAA’s determination of 
the cost to the public. The FAA has 
determined that air safety and the 
public interest required the adoption of 
the rule as proposed, except for non- 
substantive editorial changes. 
Additionally, the part number as 
published in the Applicability section of 
the NPRM contained an extra “0”. This 
has been corrected in this final rule. The 
FAA has determined that these changes 
will neither increase the economic 
burden on any operator nor increase the 
scope of the AD. 

The FAA estimates that 2 helicopters 
of U.S. registry will be affected by this 
AD, that it will take approximately 2 
work hours per helicopter to accomplish 
the required actions, and that the 
average labor rate is $60 per work hour. 
Required parts will cost approximately 
$250 per helicopter. Based on these 
figures, the total cost impact of the AD 
on U.S. operators is estimated to be 
$740. 

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various 
levels of government. Therefore, in 
accordance with Executive Order 12612, 
it is determined that this final rule does 
not have sufficient federalism 
implications to warrant the preparation 
of a Federalism Assessment. 

For the reasons discussed above, I 
certify that this action (1) is not a 
“significant regulatory action” under 
Executive Order 12866; (2) is not a 
“significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034, February 26, 1979); and (3) 
will not have a significant economic 
impact, positive cr negative, on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. A final evaluation has 
been prepared for this action and it is 
contained in the Rules Docket. A copy 
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of it may be obtained from the Rules 
Docket at the location provided under 
the caption ADDRESSES. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Incorporation by reference, 
Safety. 


Adoption of the Amendment 


Accordingly, pursuant to the 
authority delegated to me by the 
Administrator, the Federal Aviation 
Administration amends part 39 of the 
Federal Aviation Regulations (14 CFR 
part 39) as follows: 


PART 39—AIRWORTHINESS 
DIRECTIVES 


1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. 106(g), 40113, 44701. 


§ 39.13 [Amended] 


2. Section 39.13 is amended by 
adding a new airworthiness directive 
(AD) to read as follows: 


AD 98-23-03 Eurocopter France: 
Amendment 39—10867. Docket No. 97— 
SW-43-AD. 


Applicability: Model SA 330F, G, and J 
helicopters, with tail rotor electrical bonding 
braids (bonding braids), part number (P/N) 
332A031.1276.00, installed, certificated in 
any category, that have not been modified in 
accordance with AMS 332A07-66—003 or 
AMS 33207-66-072. 


Note 1: This AD applies to each helicopter 
identified in the preceding applicability 
provision, regardless of whether it has been 
modified, altered, or repaired in the area 
subject to the requirements of this AD. For 
helicopters that have been modified, altered, 
or repaired so that the performance of the 
requirements of this AD is affected, the 
owner/operator must use the authority 
provided in paragraph (b) to request approval 
from the FAA. This approval may address 
either no action, if the current configuration 
eliminates the unsafe condition, or different 
actions necessary to address the unsafe 
condition described in this AD. Such a 
request should include an assessment of the 
effect of the changed configuration on the 
unsafe condition addressed by this AD. In no 
case does the presence of any modification, 
alteration, or repair remove any helicopter 
from the applicability of this AD. 

Compliance: Required within the next 60 
calendar days, unless accomplished 
previously. 

To prevent failure of a bonding braid due 
to fatigue, resulting impact with the tail rotor 
blades, and subsequent loss of control of the 
helicopter, accomplish the following: 

(a) Remove the bonding braids, P/N 
332A31.1276.00, and replace them with 
airworthy bonding braids, P/N 
332A31.1276.01, in accordance with 
paragraphs B and C of the Operating 
Procedure of Eurocopter France Service 


Bulletin SA 330 No. 65.73 R3, dated June 22, 
1995. 

(b) An alternative method of compliance or 
adjustment of the compliance time that 
provides an acceptable level of safety may be 
used if approved by the Manager, Rotorcraft 
Standards Staff, Rotorcraft Directorate, FAA. 
Operators shall submit their requests through 
an FAA Principal Maintenance Inspector, 
who may concur or comment and then send 
it to the Manager, Rotorcraft Standards Staff. 


Note 2: Information concerning the 
existence of approved alternative methods of 
compliance with this AD, if any, may be 
obtained from the Rotorcraft Standards Staff. 

(c) Special flight permits may be issued in 
accordance with sections 21.197 and 21.199 
of the Federal Aviation Regulations (14 CFR 
21.197 and 21.199) to operate the helicopter 
to a location where the requirements of this 
AD can be accomplished. 

(d) The replacement shall be done in 
accordance with Eurocopter France Service 
Bulletin SA 330 No. 65.73 R3, dated June 22, 
1995. This incorporation by reference was 
approved by the Director of the Federal 
Register in accordance with 5 U.S.C. 552(a) 
and 1 CFR part 51. Copies may be obtained 
from American Eurocopter Corporation, 2701 
Forum Drive, Grand Prairie, Texas 75053— 


4005, telephone (972) 641-3460, fax (972) 


641-3527. Copies may be inspected at the 
FAA, Office of the Regional Counsel, 
Southwest Region, 2601 Meacham Blvd., 
Room 663, Fort Worth, Texas; or at the Office 
of the Federal Register, 800 North Capitol 
Street, NW., suite 700, Washington, DC. 

(e) This amendment becomes effective on 
December 10, 1998. 


Note 3: The subject of this AD is addressed 


* in Direction Generale L’ Aviation Civile 


(France) AD 95-153-072(B), dated July 19, 
1995. 


Issued in Forth Worth, Texas, on October 
27, 1998. 


Eric Bries, 

Acting Manager, Rotorcraft Directorate, 
Aircraft Certification Service. 

[FR Doc. 98-29376 Filed 114-98; 8:45 am] 
BILLING CODE 4910-13-M 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 39 


[Docket No. 97-NM-39-AD; Amendment 
39-10869; AD 98-23-05] 


RIN 2120-AA64 
Airworthiness Directives; Boeing 
Model 767 Series Airplanes 


AGENCY: Federal Aviation 
Administration, DOT. 


ACTION: Final rule. 


SUMMARY: This amendment supersedes 
an existing airworthiness directive (AD), 
applicable to certain Boeing Model 767 
series airplanes, that currently requires 


an inspection to detect damage of the 
wire bundles in the left side of the flight 
compartment in the vicinity of the 
stowage box for the captain’s oxygen 
mask, and repair, if necessary; a 
continuity check on repaired wires; 
installation of sleeving over the wire 
bundles; and rerouting of the wire 
bundles. This amendment requires 
modifications of the captain’s and first 
officer’s consoles in the flight 
compartment to ensure adequate 
clearance between oxygen equipment 
and adjacent wire bundles. This 
amendment is prompted by reports 
indicating that chafed wiring and wire 
insulation wear occurred in the vicinity 
of the stowage box for the captain’s 
oxygen mask due to interference 
between oxygen line fittings and 
adjacent wire bundles. The actions 
specified by this AD are intended to 
prevent such chafing and inadequate 
clearance, which could result in 
electrical arcing and consequent oxygen 
leakage in the vicinity of the stowage 
box; these conditions, if not corrected, 
could result in a fire in the flight 
compartment. 

DATES: Effective December 10, 1998. 

The incorporation by reference of 
certain publications listed in the 
regulations is approved by the Director 
of the Federal Register as of December 
10, 1998. 

The incorporation by reference of 
Boeing Alert Service Bulletin 767-— 
35A0028, dated September 7, 1995, as 
listed in the regulations, was approved 
previously by the Director of the Federal 
Register as of October 26, 1995 (60 FR 
52844, October 11, 1995). 

ADDRESSES: The service information 
referenced in this AD may be obtained 
from Boeing Commercial Airplane 
Group, P.O. Box 3707, Seattle, 
Washington 98124-2207. This 
information may be examined at the 
Federal Aviation Administration (FAA), 
Transport Airplane Directorate, Rules ~ 
Docket, 1601 Lind Avenue, SW., 
Renton, Washington; or at the Office of 
the Federal Register, 800 North Capitol 
Street, NW., suite 700, Washington, DC. 
FOR FURTHER INFORMATION CONTACT: 
Susan Letcher, Aerospace Engineer, 
Systems and Equipment Branch, ANM-— 
1308S, FAA, Seattle Aircraft Certification 
Office, 1601 Lind Avenue, SW., Renton, 
Washington; telephone (425) 227-2670; 
fax (425) 227-1181. 

SUPPLEMENTARY INFORMATION: A 
proposal to amend part 39 of the Federal 
Aviation Regulations (14 CFR part 39) 
by superseding AD 95-21-05, 
amendment 39-9390 (60 FR 52844, 
October 11, 1995), which is applicable 
to certain Boeing Model 767 series 
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airplanes, was published in the Federal 
Register on July 2, 1997 (62 FR 35711). 
The action proposed to require an 
inspectison to detect damage of the wire 
bundles in the left side of the flight 
compartment in the vicinity of the 
stowage box for the captain’s oxygen 
mask, and repair, if necessary; a 
continuity check on repaired wires; 
installation of sleeving over the wire 
bundles; and rerouting of the wire 
bundles. The action also proposed to 
require modifications of the captain’s 
and first officer’s consoles in the flight 
compartment to ensure adequate 
clearance between oxygen equipment 
and adjacent wire bundles. 

Interested persons have been afforded 
an opportunity to participate in the 
making of this amendment. Due 
consideration has been given to the 
comments received. 

Four commenters support the 
proposed rule. 


Request To Extend the Compliance 
Time 

One commenter requests that the 
compliance time for the wiring 
modification be extended to 24 months 
instead of the 18 months specified by 
the proposed AD. The commenter states 
that it intends to accomplish the wiring 
modifications during heavy 
maintenance visits. However, the 
commenter advises that modification of 
the flight compartment requires the 
electrical power to be turned off and 
creates congestion in the cockpit area, 
which causes disruption to the work 
flow during the maintenance check. For 
these reasons, the commenter suggests 
extending the compliance time to allow 
modification during ‘“‘C-4” heavy 
maintenance checks that have extended 
downtimes. 

Another commenter advises that, 
although it has commenced the 
modification program required in the 
proposed AD, it anticipates completion 
in approximately 20 months. In 
addition, this commenter advises that 
the completion date for the modification 
will depend on whether the 
modification kits can be provided 
readily by the manufacturer. The FAA 
infers that the commenter requests an 
extension to the compliance time to 
provide additional time for delivery of 


arts. 
. The FAA does not concur with the 
commenters’ requests to extend the 
compliance time. No justification of a 
possible delay in the availability of the 
required parts was offered, and the 
manufacturer has not advised the FAA 
of an impending delay in the delivery of 
adequate parts. Additionally, chafed 
wiring and wire insulation wear in the 


vicinity of the stowage box for the 
captain’s oxygen mask due to 
interference between oxygen line 
fittings and adjacent wire bundles is a 
significant safety issue. The FAA 
considered not only those safety issues 
in developing an appropriate 
compliance time for this action, but the 
recommendations of the manufacturer, 
and the practical aspect of 
accomplishing the required 
modification within an interval of time 
that parallels normal scheduled 
maintenance for the majority of affected 
operators. In light of these factors, the 
FAA has determined that 18 months is 
an appropriate compliance time for the 
accomplishment of the required 
modification. No change is required to 
the final rule. 


Comment Regarding Cost Estimates 


One commenter advises that the 
FAA’s cost estimate for labor and parts 
in the proposed AD is too low and has 
estimated the cost to be $2,010 per 
airplane. The FAA does not concur. The 
FAA based its cost estimate on the parts 
and labor estimates specified in Boeing 
Alert Service Bulletin 767—35A0029, 
dated January 30, 1997. Those estimates 


for the modification were $479 for parts, 


and 11 work hours at the labor rate of 
$60 per hour, for a total of $1,139 per 
airplane for parts and labor. In addition, 
the commenter did not provide 
sufficient data to validate the higher 
cost estimate of $2,010 per airplane. 
Therefore, the FAA has determined that 
the cost estimate specified in the final 
rule is reasonable, and no change to the 
final rule is required. 


Concerns About Current Standards for 
Wire Bundle Routing 


The National Transportation Safety 
Board (NTSB) states that it supports the 
proposal. However, the NTSB is 
concerned that current design and 
manufacturing for wire bundle routing 
may not provide necessary protection . 
for other makes and models of airplanes 
to ensure that electrical wiring will not 
chafe against adjacent components. The 
NTSB indicates that it may institute 
further studies and may consider 
additional safety recommendations on 
this subject. 

The FAA acknowledges the NTSB’s 
comments. However, in the case of this 
particular identified unsafe condition, 
the FAA considers that the actions 
required by this AD are adequate to 
ensure the continued safety of the 
affected fleet. No change to this final 
rule is necessary. 


Actions Since Issuance of Proposed 
Rule 


Since the issuance of the proposed 
Tule, the FAA has reviewed and 
approved Boeing Alert Service Bulletin 
767—35A0029, Revision 1, dated June 
25, 1998, which includes the same 
procedures specified in the original 
issue of the service bulletin for the 
modification of Captain’s console and 
revises the procedure to modify the new 
First Officer’s console. The revised 
procedure specifies replacing the 
existing electrical connector on the 
dimmer module with an electrical 
connector with a 90-d backshell. 

This alert service bulfetin revision has 
been added to the final rule as an 
additional source of service information 
to accomplish the modification. 


Conclusion 


After careful review of the available 
data, including the comments noted 
above, the FAA has determined that air 
safety and the public interest require the 
adoption of the rule as proposed. 


Cost Impact 


There are approximately 568 Model 
767 series airplanes of the affected 
design in the worldwide fleet. The FAA 
estimates that 185 airplanes of U.S. 
registry will be affected by this AD. 

e actions that are currently 
required by AD 95—21-05 take 
approximately 3 work hours per 
airplane to accomplish, at an average 
labor rate of $60 per work hour. 
Required parts cost approximately $50 
per airplane. Based on these figures, the 
cost impact of the currently required 
actions on U.S. operators is estimated to 
be 550, or $230 airplane. 

The new actions that are required by 
this new AD will take approximately 11 
work hours per airplane to accomplish, 
at an average labor rate of $60 per work 
hour. Required parts will cost 
approximately $479 per airplane. Based 
on these figures, the cost impact of the 
new requirements of this AD on U.S. 
operators is estimated to be $210,715, or 
$1,139 per airplane. 

The cost impact figures discussed 
above are based on assumptions that no 
operator has yet accomplished any of 
the requirements of this AD action, and 
that no operator would accomplish 


- those actions in the future if this AD 


were not adopted. 
Regulatory Impact 

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various 
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levels of government. Therefore, in 
accordance with Executive Order 12612, 
it is determined that this final rule does 
not have sufficient federalism 
implications to warrant the preparation 
of a Federalism Assessment. 

For the reasons discussed above, I 
certify that this action (1) is not a 
“significant regulatory action” under 
Executive Order 12866; (2) is not a 
“significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034, February 26, 1979); and (3) 
will not have a significant economic 
impact, positive or negative, on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. A final evaluation has 
been prepared for this action and it is 
contained in the Rules Docket. A copy 
of it may be obtained from the Rules 
Docket at the location provided under 
the caption ADDRESSES. 


List of Subjects in 14 CFR Part 39 

Air transportation, Aircraft, Aviation 
safety, Incorporation by reference, 
Safety. 


Adoption of the Amendment 


Accordingly, pursuant to the 
authority delegated to me by the 
Administrator, the Federal Aviation 
Administration amends part 39 of the 
Federal Aviation Regulations (14 CFR 
part 39) as follows: 


PART 39—AIRWORTHINESS 
DIRECTIVES 


1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. 106(g), 40113, 44701. 


§39.13 [Amended] 

2. Section 39.13 is amended by 
removing amendment 39-9390 (60 FR 
52844, October 11, 1995), and by adding 
a new airworthiness directive (AD), 
amendment 39—10869, to read as 
follows: 


98-23-05 Boeing: Amendment 39-10869. 
Docket 97-NM-39-—AD. Supersedes AD 
95-21-05, Amendment 39-9390. 

Applicability: Model 767 series airplanes, 
as listed in Boeing Alert Service Bulletin 

767--35A0029, dated January 30, 1997; 

certificated in any category. 


Note 1: This AD applies to each airplane 
identified in the preceding applicability 
provision, regardless of whether it has been 
modified, altered, or repaired in the area 
subject to the requirements of this AD. For 
airplanes that have been modified, altered, or 
repaired so that the performance of the 
requirements of this AD is affected, the 
owner/operator must request approval for an 
alternative method of compliance in 
accordance with paragraph (c) of this AD. 
The request should include an assessment of 


the effect of the modification, alteration, or 
repair on the unsafe condition addressed by 
this AD; and, if the unsafe condition has not 
been eliminated, the request should include 
specific proposed actions to address it. 

Compliance: Required as indicated, unless 
accomplished previously. 

To prevent wire chafing and subsequent 
electrical arcing in the vicinity of the stowage 
box for the captain’s oxygen mask, which 
could result in a fire in the flight 
compartment, accomplish the following: 


Restatement of Requirements of AD 95-21- 
05 


(a) For Model 767 series airplanes having 
line positions 2 through 589 inclusive except 
VA801 through VA810 inclusive, VN684 
through VN691 inclusive, and VW701: 
Within 45 days after October 26, 1995 (the 
effective date of AD 95-21-05, amendment 
39-9390), inspect to detect damage of the 
wire bundles in the left side of the flight 
compartment in the vicinity of the stowage 
box for the captain’s oxygen mask, in 
accordance with Boeing Alert Service 
Bulletin 767—35A0028, dated September 7, 
1995. 

(1) If no damage is detected, prior to 
further flight, install protective sleeving on 
the wiring, and regoute the wire bundles, in 
accordance with the alert service bulletin. 

(2) If any damage is detected, prior to 


further flight, accomplish the requirements of 


paragraphs (a)(2)(i) and (a)(2)(ii) of this AD. 
(i) Repair the wiring and perform a 

continuity check on each repaired wire, in 

accordance with the alert service bulletin. 


(ii) Install protective sleeving on the wiring 


and reroute the wire bundles, in accordance 
with the alert service bulletin. 


New Requirements of This AD 


(b) For all airplanes: Within 18 months 
after the effective date of this AD, modify the 
airplane wiring in the vicinity of the 
captain’s and first officer’s consoles, in 
accordance with Boeing Alert Service 
Bulletin 767—35A0029, dated January 30, 
1997, or Revision 1, dated June 25, 1998. 
Accomplishment of this modification 
constitutes terminating action for the 
inspection requirements of this AD. 

(c) An alternative method of compliance or 
adjustment of the compliance time that 
provides an acceptable level of safety may be 
used if approved by the Manager, Seattle 
Aircraft Certification Office (ACO), FAA, 
Transport Airplane Directorate. Operators 
shall submit their requests through an 
appropriate FAA Principal Maintenance 
Inspector, who may add comments and then 
send it to the Manager, Seattle ACO. 

Note 2: Information concerning the 
existence of approved alternative methods of 
compliance with this AD, if any, may be 
obtained from the Seattle ACO. 

(d) Special flight permits may be issued in 
accordance with sections 21.197 and 21.199 
of the Federal Aviation Regulations (14 CFR 
21.197 and 21.199) to operate the airplane to 
a location where the requirements of this AD 
can be accomplished. 

(e) The actions shall be done in accordance 
with Boeing Alert Service Bulletin 767— 


35A0028, dated September 7, 1995; or Boeing 
Alert Service Bulletin 767—35A0029, dated 
January 30, 1997; or Boeing Alert Service 
Bulletin 767—35A0029, Revision 1, dated 
June 25, 1998. 

(1) The incorporation by reference of 
Boeing Alert Service Bulletin 767—35A0028, 
dated September 7, 1995, was approved 
previously by the Director of the Federal 
Register, as of October 26, 1995 (60 FR 52844, 
October 11, 1995). 

(2) The incorporation by reference of 
Boeing Alert Service Bulletin 767—35A0029, 
dated January 30, 1997, and Boeing Alert 
Service Bulletin 767—35A0029, Revision 1, 
dated June 25, 1998, is approved by the 
Director of the Federal Register, in 
accordance with 5 U.S.C. 552(a) and 1 CFR 
part 51. 

(3) Copies may be obtained from Boeing 
Commercial Airplane Group, P.O. Box 3707, 
Seattle, Washington 98124-2207. Copies may 
be inspected at the FAA, Transport Airplane 
Directorate, 1601 Lind Avenue, SW., Renton, 
Washington; or at the Office of the Federal 
Register, 800 North Capitol Street, NW., suite 
700, Washington, DC. 

(f) This amendment becomes effective on 
December 10, 1998. 

Issued in Renton, Washington, on October 
29, 1998. 


Darrell M. Pederson, 

Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 
[FR Doc. 98—29589 Filed 11—4—98; 8:45 am] 
BILLING CODE 4910-13-U 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 
14 CFR Part 39 


[Docket No. 98-ANE-60-AD; Amendment 
39-10870; AD 98-23-06] 


RIN 2120-AA64 


Airworthiness Directives; General 
Electric Aircraft Engines CJ610 
Turbojet and CF700 Series Turbofan 
Engines 


AGENCY: Federal Aviation 
Administration, DOT. 
ACTION: Final rule; request for 
comments. 


SUMMARY: This amendment adopts a 
new airworthiness directive (AD) that is 
applicable to General Electric Aircraft 
Engines (GEAE) CJ610 series turbojet 
and CF700 series turbofan engines. This 
action requires operators to remove and 
replace with serviceable parts 
unapproved combustion liner 
assemblies prior to further flight. This 
amendment is prompted by findings 
that unapproved combustion liner 
assemblies are installed on the affected 
engines. The actions specified in this 
AD are intended to prevent combustor 
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liner cracking at multiple locations, 
progressing to liner fragmenting and 
combustor casing burnthrough, which 
could result in an engine fire. 
DATES: Effective November 20, 1998. 
Comments for inclusion in the Rules 
Docket must be received on or before 
January 4, 1999. 
ADDRESSES: Submit comments in 
triplicate to the Federal Aviation 
Administration (FAA), New England 
Region, Office of the Regional Counsel, 
Attention: Rules Docket No. 98-ANE- 
60—AD, 12 New England Executive Park, 
Burlington, MA 01803-5299. Comments 
may also be sent via the Internet using 
the following address: ‘‘9-ad- 
engineprop@faa.dot.gov’”’. Comments 
sent via the Internet must contain the 
docket number in the subject line. 
FOR FURTHER INFORMATION CONTACT: 
Eugene Triozzi, Aerospace Engineer, 
Engine Certification Office, FAA, Engine 
and Propeller Directorate, 12 New 
England Executive Park, Burlington, MA 
01803-5299; telephone (781) 238-7148, 
fax (781) 238-7199. 
SUPPLEMENTARY INFORMATION: The 
Federal Aviation Administration has 
received reports of premature cracking 
of unapproved combustor liner 
assemblies, part number (P/N) 
6008T94G03, installed on General 
Electric Aircraft Engines (GEAE) Cj610 
series turbojet and CF700 series 
turbofan engines. The investigation 
revealed that combustor liners were 
repaired using unapproved inner and 
outer shells manufactured using a 
substituted material, and with cooling 
slots, dilution holes, and other 
geometric features that do not conform 
to approved drawing requirements, 
resulting in increased stress levels at 
these features. The substituted material 
or the increased stress levels or both can 
result in reduced combustor life. In 
addition, because the potential crack 
origin sites occur at multiple locations 
surrounding the combustor, including 
liner cooling slots and dilution holes, 
adjacent cracks may combine, resulting 
in liner holes and hot gas discharge 
from the combustor. Analyses supported 
by inspections of parts have revealed 
that unapproved liners will have an 
unknown service life that could be 
significantly lower than the inspection 
interval requirements for approved 
combustor liners. The FAA has 
identified 38 combustor liners, 
identified by serial number (S/N), 
known to have been repaired using 
inner or outer shells manufactured by 
an unknown manufacturer using 
unknown processes and materials. The 
FAA has also identified additional 
combustor liners, with unknown S/N 


markings, that were repaired in the 
same way, by a particular certificated 
repair station. This condition, if not 
corrected, could result in combustor 
liner cracking at multiple locations, 
progressing to liner fragmenting and 
combustor casing burnthrough, which 
could result in an engine fire. 

Since an unsafe condition has been 
identified that is likely to exist or 
develop on other engines of the same 
type design, this AD is being issued to 
prevent combustor liner failure. This 
AD requires removal and replacement of 
unapproved combustion liner 
assemblies with serviceable parts prior 
to further flight. 

Since a situation exists that requires 
the immediate adoption of this 
regulation, it is found that notice and 
opportunity for prior public comment 
hereon are impracticable, and that good 
cause exists for making this amendment 
effective in less than 30 days. 


Comments Invited 


Although this action is in the form of 
a final rule that involves requirements 
affecting flight safety and, thus, was not 
preceded by notice and an opportunity 
for public comment, comments are 
invited on this rule. Interested persons 
are invited to comment on this rule by 
submitting such written data, views, or 
arguments as they may desire. 
Communications should identify the 
Rules Docket number and be submitted 
in triplicate to the address specified 
under the caption ADDRESSES. All 
communications received on or before 
the closing date for comments will be 
considered, and this rule may be 
amended in light of the comments 


’ received. Factual information that 


supports the commenter’s ideas and 
suggestions is extremely helpful in 
evaluating the effectiveness of the AD 
action and determining whether 
additional rulemaking action would be 
needed. 

Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the rule that might suggest a need to 
modify the rule. All comments 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. A report that 
summarizes each FAA-public contact 
concerned with the substance of thisAD 
will be filed in the Rules Docket. 

Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this notice 
must submit a self-addressed, stamped 
postcard on which the following 
statement is made: “Comments to 
Docket Number 98-ANE-60-—AD.” The 


postcard will be date stamped and 
returned to the commenter. 

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various 
levels of government. Therefore, in 
accordance with Executive Order 12612, 
it is determined that this final rule does 
not have sufficient federalism 
implications to warrant the preparation 
of a Federalism Assessment. 

The FAA has determined that this 
regulation is an emergency regulation 
that must be issued immediately to 
correct an unsafe condition in aircraft, 
and is not a “significant regulatory 
action” under Executive Order 12866. It 
has been determined further that this 
action involves an emergency regulation 
under DOT Regulatory Policies and 
Procedures (44 FR 11034, February 26, 
1979). If it is determined that this 
emergency regulation otherwise would 
be significant under DOT Regulatory 
Policies and Procedures, a final 
regulatory evaluation will be prepared 
and placed in the Rules Docket. A copy 
of it, if filed, may be obtained from the 
Rules Docket at the location provided 
under the caption ADDRESSES. 


List of Subjects in 14 CFR Part 39 
Air transportation, Aircraft, Aviation 
safety, Safety. 


Adoption of the Amendment 


Accordingly, pursuant to the 
authority delegated to me by the 
Administrator, the Federal Aviation 
Administration amends part 39 of the 
Federal Aviation Regulations (14 CFR 
part 39) as follows: 


PART 39—AIRWORTHINESS 
DIRECTIVES 


1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. 106(g), 40113, 44701. 


§39.13 [Amended] 

2. Section 39.13 is amended by 
adding the following new airworthiness 
directive: 

98-23-06 General Electric Aircraft 
Engines: Amendment 39—10870. Docket 
98—ANE-60—AD. 

Applicability: General Electric Aircraft 
Engines (GEAE) CJ610 series turbojet and 
CF700 series turbofan engines, with 
combustor liner assemblies, part number (P/ 
N) 6008T94G03, identified by serial number 
(S/N) or otherwise specified in Appendix 1 
of this AD, installed. These engines are 
installed on but not limited to the following 
aircraft: Dassault-Aviation Fan Jet Falcon 20 
series, Sabreliner NA265 series, Learjet 20 
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series, Israel Aircraft Industries Westwind 
series, Hansa Jet, Aero Commander Jet 
Commander. 


APPENDIX 1.—SERIAL NUMBER COM- 
BUSTION LINERS (SORTED 
ALPHANUMERICALLY) 


1763 
181 
1939 


GGM82 
GGM830 
GGMB7019 
318-1 GGMH2135 
318-2 GGMM1218 
35 GKAPL77 
497 OG2250 
564 ST000891 
900206 $T00247 
910205 ST00276 
GGM00028 ST00303 
GGMO00518 ST00391 
GGMO00536 ST00488 
GGM00585 ST00623 
GGM00893 ST00808 
GGM59515 ST00840 
GGM59675 ST00896 
GGM59801 $T01042 
GGM60028 $T01142 


Additional Liners, With Serial Number 
Markings Unknown 


Any other serial number combustion liner, 
part number 6008T94G03, following repair or 
overhaul which included installation of inner 
shell, P/N 5016T30G02, or installation of 
outer sheil, P/N 6008T95G01, during the 
period from May 16, 1997, through February 
13, 1998, and if approved for return to 
service by: The Jet Engine Shop (also known 
as 3d Industries, or 3DI, or identified by 
Certificate Number CRS J3DR866N), 4553 
Keller Springs Road, Dallas, Texas 75248. 

Note 1: This airworthiness directive (AD) 
applies to each engine identified in the 
preceding applicability provision, regardless 
of whether it has been modified, altered, or 
repaired in the area subject to the 
requirements of this AD. For engines that 
have been modified, altered, or repaired so 
that the performance of the requirements of 
this AD is affected, the owner/operator must 
request approval for an alternative method of 
compliance in accordance with paragraph (b) 
of this AD. The request should include an 
assessment of the effect of the modification, 
alteration, or repair on the unsafe condition 
addressed by this AD; and, if the unsafe 
condition has not been eliminated, the 
request should include specific proposed 
actions to address it. 


Compliance: Required as indicated, unless 
accomplished previously. 

To prevent combustor liner cracking at 
multiple locations, progressing to liner 
fragmenting and combustor casing 
burnthrough, which could result in an engine 
fire, accomplish the following: 

(a) Prior to further flight, for any combustor 
liner identified by serial number (S/N), or 
otherwise identified in Appendix 1 of this 
AD, remove from service and replace with a 
serviceable part. 

(b) An alternative method of compliance or 
adjustment of the compliance time that 
provides an acceptable level of safety may be 


used if approved by the Manager, Engine 
Certification Office. Operators shall submit 
their requests through an appropriate FAA 
Principal Maintenance Inspector, who may 
add comments and then send it to the 
Manager, Engine Certification Office. 

Note 2: Information concerning the 
existence of approved alternative methods of 
compliance with this airworthiness directive, 
if any, may be obtained from the Engine . 
Certification Office. 

(c) Special flight permits may be issued in 
accordance with sections 21.197 and 21.199 
of the Federal Aviation Regulations (14 CFR 
21.197 and 21.199) to operate the aircraft to 
a location where the record search 
requirements of this AD can be 
accomplished. 

(d) This amendment becomes effective on 
November 20, 1998. 

Issued in Burlington, Massachusetts, on 
October 30, 1998. 


David A. Downey, 


Assistant Manager, Engine and Propeller 
Directorate, Aircraft Certification Service. 


{FR Doc. 98—-29602 Filed 11—4—98; 8:45 am] 
BILLING CODE 4910-13-U 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 71 
[Airspace Docket No. 98—AAL-—11] 


Revision of Class E Airspace; King 
Saimon, AK 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Final rule. 


SUMMARY: This rule modifies Class E 
airspace at King Salmon, AK. The 
establishment of Global Positioning 
System (GPS) instrument approaches to 
runway (RWY) 11 and RWY 29 at King 
Salmon, AK, made this action 
necessary. The intended effect of this 
action is to provide adequate controlled 
airspace for Instrument Flight Rules 
(IFR) operations at King Salmon, AK. 
EFFECTIVE DATE: 0901 UTC, December 3, 
1998. 

FOR FURTHER INFORMATION CONTACT: 
Robert van Haastert, Operations Branch, 
AAL-538, Federal Aviation 
Administration, 222 West 7th Avenue, 
Box 14, Anchorage, AK 99513-7587; 
telephone number (907) 271-5863; fax: 
(907) 271-2850; email: 
Robert.van.Haastert@faa.dot.gov. 
Internet address: http://162.58.28.41/at 
or at address http://www.alaska.faa.gov/ 
at. 


SUPPLEMENTARY INFORMATION: 
History 


On June 12, 1998, a proposal to 
amend part 71 of the Federal Aviation 


~ Regulations (14 CFR part 71) to revise 


the Class E airspace at King Salmon, 
AK, was published in the Federal 
Register (63 FR 32156). The proposal 
was necessary due to the establishment 
of GPS instrument approaches to RWY 
11 and RWY 29. 


Interested parties were invited to 
participate in this rulemaking 
proceeding by submitting written 
comments on the proposal to the FAA. 
No public comments to the proposal 
were received, thus the rule is adopted 
as written. 


The area will be depicted on 
aeronautical charts for pilot reference. 
The coordinates for this airspace docket 
are based on North American Datum 83. 
The Class E airspace areas designated as 
700/1200 foot transition areas are 
published in paragraph 6005 of FAA 
Order 7400.9F, Airspace Designations 
and Reporting Points, dated September 
10, 1998, and effective September 16, 
1998, which is incorporated by 
reference in 14 CFR 71.1 (63 FR 50139; 
September 21, 1998). The Class E 
airspace designations listed in this 
document will be revised and published 
subsequently in the Order. 


The Rule 


This amendment to 14 CFR part 71 
revises the Class E airspace at King 
Salmon, AK, due to the establishment of 
GPS instrument approaches to RWY 11 
and RWY 29. The intended effect of this 
action is to provide adequate controlled 
airspace for IFR operations at King 
Salmon, AK. 


The FAA has determined that these 
proposed regulations only involve an 
established body of technical 
regulations for which frequent and 
routine amendments are necessary to 
keep them operationally current. It, 
therefore —(1) is not a “significant 
regulatory action” under Executive 
Order 12866; (2) is not a “significant 
rule” under DOT Regulatory Policies 
and Procedures (44 FR 11034; February 
26, 1979); and (3) does not warrant 
preparation of a regulatory evaluation as 
the anticipated impact is so minimal. 
Since this is a routine matter that will 
only affect air traffic procedures and air 
navigation, it is certified that this rule, 
when promulgated, will not have a 
significant economic impact on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 


List of Subjects in 14 CFR Part 71 


Airspace, Incorporation by reference, 
Navigation (air). 
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Adoption of the Amendment 


In consideration of the foregoing, the 
Federal Aviation Administration 
amends 14 CFR part 71 as follows: 


PART 71—DESIGNATION OF CLASS A, 
CLASS B, CLASS C, CLASS D, AND 
CLASS E AIRSPACE AREAS; 
AIRWAYS; ROUTES; AND REPORTING 
POINTS 


1. The authority citation for 14 CFR 
part 71 continues to read as follows: 


Authority: 49 U.S.C. 106(g), 40103, 40113, 
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959— 
1963 Comp., p. 389. 


§71.1 [Amended] 


2. The incorporation by reference in 
14 CFR 71.1 of Federal Aviation 
Administration Order 7400.9F, Airspace 
Designations and Reporting Points, 
dated September 10, 1998, and effective 
September 16, 1998, is amended as 
follows: 


Paragraph 6005 Class E airspace areas 
extending upward from 700 feet or more 
above the surface of the earth. 


* * * * * 


AAL AKES King Salmon, AK [Revised] 
King Salmon Airport, AK 

(Lat. 58°40’36” N., long. 156°38’57” W.) 
King Salmon VORTAC 

(Lat. 58°43’29” N., long. 156°45’08” W.) 

That airspace extending upward from 700 
feet above the surface within a 6.7-mile 
radius of the King Salmon Airport and within 
4 miles northeast and 8 miles southwest of 
the King Salmon VORTAC 312° radial 
extending from the VORTAC to 21 miles 
northwest of the VORTAC and within 14 
miles of the VORTAC 259° radial clockwise 
to the 004° radial and that airspace within 3.3 
miles either side of the 132° radial of the 
VORTAC extending from the VORTAC to 17 
miles southeast of the VORTAC; and that 
airspace extending upward from 1,200 feet 
above the surface within a 39-mile radius of 
the King Salmon Airport. 
* * * * * 

Issued in Anchorage, AK, on October 28, 
1998. 


Trent S. Cummings, 

Acting Manager, Air Traffic Division, Alaskan 
Region. 

[FR Doc. 98-29633 Filed 114-98; 8:45 am] 


BILLING CODE 4910-13-P 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 

14 CFR Part 71 
{Airspace Docket No. 98-AAL-—10] 


Revision of Class E Airspace; 
Unalakleet, AK 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Final rule. 


SUMMARY: This rule modifies Class E 
airspace at Unalakleet, AK. The 
establishment of Global Positioning 
System (GPS) instrument approach to 
runway (RWY) 14 at Unalakleet, AK, 
made this action necessary. The 
intended effect of this action is to 
provide adequate controlled airspace for 
Instrument Flight Rules (IFR) operations 
at Unalakleet, AK. 

EFFECTIVE DATE: 0901 UTC, December 3, 
1998. 

FOR FURTHER INFORMATION CONTACT: 
Robert van Haastert, Operations Branch, 
AAL-538, Federal Aviation 
Administration, 222 West 7th Avenue, 
Box 14, Anchorage, AK 99513-7587; 
telephone number (907) 271-5863; fax: 
(907) 271-2850; email: 
Robert.van.Haastert@faa.dot.gov. 
Internet address: http://162.58.28.41/at 
or at address http://www.alaska.faa.gov/ 
at. 

SUPPLEMENTARY INFORMATION: 

History 

On June 12, 1998, a proposal to 
amend part 71 of the Federal Aviation 
Regulations (14 CFR part 71) to revise 
the Class E airspace at Unalakleet, AK, 
was published in the Federal Register 
(63 FR 32158). The proposal was 
necessary due to the establishment of 
GPS instrument approaches to RWY 14. 

Interested parties were invited to 
participate in this rulemaking 
proceeding by submitting written 
comments on the proposal to the FAA. 
No public comments to the proposal 
were received, thus the rule is adopted 
as written. 

The area will be depicted on 
aeronautical charts for pilot reference. 
The coordinates for this airspace docket 
are based on North American Datum 83. 
The Class E airspace areas designated as 
700/1200 foot transition areas are 
published in paragraph 6005 of FAA 
Order 7400.9F, Airspace Designations 
and Reporting Points, dated September 
10, 1998, and effective September 16, 
1998, which is incorporated by 
reference in 14 CFR 71.1 (63 FR 50139; 
September 21, 1998). The Class E 
airspace designations listed in this 


document will be revised and published 
subsequently in the Order. 


The Rule 


This amendment to 14 CFR part 71 
revises the Class E airspace at 
Unalakleet, AK, due to the 
establishment of GPS instrument 
approaches to RWY 14. The intended 
effect of this action is to provide 
adequate controlled airspace for IFR 
operations at Unalakleet, AK. : 

The FAA has determined that these 
proposed regulations only involve an 
established body of technical 
regulations for which frequent and 
routine amendments are necessary to 
keep them operationally current. It, 
therefore—(1) is not a “significant 
regulatory action” under Executive 
Order 12866; (2) is not a “significant 
rule” under DOT Regulatory Policies 
and Procedures (44 FR 11034; February 
26, 1979); and (3) does not warrant 
preparation of a regulatory evaluation as 
the anticipated impact is so minimal. 
Since this is a routine matter that will 
only affect air traffic procedures and air 
navigation, it is certified that this rule, 
when promulgated, will not have a 
significant economic impact on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 


List of Subjects in 14 CFR Part 71 


Airspace, Incorporation by reference, 
Navigation (air). 


Adoption of the Amendment 


In consideration of the foregoing, the 
Federal Aviation Administration 
amends 14 CFR part 71 as follows: 


PART 71— DESIGNATION OF CLASS 
A, CLASS B, CLASS C, CLASS D, AND 
CLASS E AIRSPACE AREAS; 
AIRWAYS; ROUTES; AND REPORTING 
POINTS 


1. The authority citation for 14 CFR 
part 71 continues to read as follows: 
Authority: 49 U.S.C. 106(g), 40103, 40113, 


40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959- 
1963 Comp.., p. 389. 


§71.1 [Amended] 

2. The incorporation by reference in 
14 CFR 71.1 of Federal Aviation 
Administration Order 7400.9F, Airspace 
Designations and Reporting Points, 
dated September 10, 1998, and effective 
September 16, 1998, is amended as’ 
follows: 


Paragraph 6005 Class E airspace areas 
extending upward from 700 feet or more 
above the surface of the earth 


* * * * * 


{ 


§ 
q 
i 
q 
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AAL AKES Unalakleet, AK [Revised] 


Unalakleet Airport, AK . 

(Lat. 63°53’18” N., long. 160°47’56” W.) 
Unalakleet VORTAC 

(Lat. 63°53’31” N., long. 160°41'04” W.) 
Unalakleet Localizer 

(Lat. 63°52’52” N., long. 160°47’42” W.) 

That airspace extending upward from 700 
feet above the surface within a 6.7-mile 
radius of the Unalakleet Airport and within 
2 miles each side of the 289° radial of the 
Unalakleet VORTAC extending from the 6.7- 
mile radius to 14.1 miles west of the 
VORTAC and within 3 miles east and 3 miles 
west of the Unalakleet Localizer front course 
extending from the 6.7-mile radius to 12.9 
miles north of the airport; and that airspace 
extending upward from 1,200 feet above the 
surface within a 22-mile radius of the 
Unalakleet VORTAC extending clockwise 
from the 165° radial to the 322° radial and 
within 4 miles east and 8 miles west of the 
Unalakleet Localizer front course extending 
from the Localizer to 22 miles north of the 
airport and within 4 miles north and 8 miles 
south of the Unalakleet VORTAC 289° radial 
extending from the VORTAC to 27 miles west 
of the VORTAC. 


* * * * * 

Issued in Anchorage, AK, on October 28, 
1998. 
Trent S. Cummings, 
Acting Manager, Air Traffic Division, Alaskan 
Region. 
[FR Doc. 98-29632 Filed 11-4—98; 8:45 am] 
BILLING CODE 4910-13-P 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 71 
[Airspace Docket No. 98-AAL-17] 


Revision of Class E Airspace; Yakutat, 
AK 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Final rule. 


SUMMARY: This rule modifies Class E 
airspace at Yakutat, AK. The 
establishment of Global Positioning 
System (GPS) instrument approaches to 
runway (RWY) 02, RWY 11, and RWY 
29 at Yakutat, AK, made this action 
necessary. The intended effect of this 
action is to provide adequate controlled 
airspace for Instrument Flight Rules 
(IFR) operations at Yakutat, AK. 
EFFECTIVE DATE: 0901 UTC, December 3, 
1998. 

FOR FURTHER INFORMATION CONTACT: 
Robert van Haastert, Operations Branch, 
AAL-538, Federal Aviation 
Administration, 222 West 7th Avenue, 
Box 14, Anchorage, AK 99513-7587; 
telephone number (907) 271-5863; fax: 
(907) 271-2850; email: 


Robert.van.Haastert@faa.dot.gov. 
Internet address: http://162.58.28.41/at 
or at address http://www.alaska.faa.gov/ 
at. 


SUPPLEMENTARY INFORMATION: 
History 

On August 5, 1998, a proposal to 
amend part 71 of the Federal Aviation 
Regulations (14 CFR part 71) to revise 
the Class E airspace at Yakutat, AK, was 
published in the Federal Register (63 
FR 41749). The proposal was necessary 
due to the establishment of GPS 
instrument approaches to RWY 02, 
RWY 11, and RWY 29. 

Interested parties were invited to 
participate in this rulemaking 
proceeding by submitting written 
comments on the proposal to the FAA. 
No public comments to the proposal 
were received, thus the rule is adopted 
as written. 

The area will be depicted on 
aeronautical charts for pilot reference. 
The coordinates for this airspace docket 
are based on North American Datum 83. 
The Class E airspace areas designated as 
700/1200 foot transition areas are 
published in paragraph 6005 of FAA 
Order 7400.9F, Airspace Designations 
and Reporting Points, dated September 
10, 1998, and effective September 16, 
1998, which is incorporated by 
reference in 14 CFR 71.1 (63 FR 50139; 
September 21, 1998). The Class E 
airspace designations listed in this 
document will be revised and published 
subsequently in the Order. 


The Rule 


This amendment to 14 CFR part 71 
revises the Class E airspace at Yakutat, 
AK, due to the establishment of GPS 
instrument approaches to RWY 02, 
RWY 11, and RWY 29. The intended 
effect of this action is to provide 
adequate controlled airspace for IFR 
operations at Yakutat, AK. 

The FAA has determined that these 
proposed regulations only involve an 
established body of technical 
regulations for which frequent and 
routine amendments are necessary to 
keep them operationally current. It, 
therefore—(1) is not a “significant 
regulatory action” under Executive 
Order 12866; (2) is not a “significant 
rule” under DOT Regulatory Policies 
and Procedures (44 FR 11034; February 
26, 1979); and (3) does not warrant 
preparation of a regulatory evaluation as 
the anticipated impact is so minimal. 
Since this is a routine matter that will 
only affect air traffic procedures and air 
navigation, it is certified that this rule, 
when promulgated, will not have a 
significant economic impact on a 
substantial number of small entities 


under the criteria of the Regulaiory 
Flexibility Act. 


List of Subjects in 14 CFR Part 71 


Airspace, Incorporation by reference, 
Navigation (air). 


Adoption of the Amendment 


In consideration of the foregoing, the 
Federal Aviation Administration 
amends 14 CFR part 71 as follows: 


PART 71—DESIGNATION OF CLASS A, 
CLASS B, CLASS C, CLASS D, AND 
CLASS E AIRSPACE AREAS; 
AIRWAYS; ROUTES; AND REPORTING 
POINTS 


1. The authority citation for 14 CFR 
part 71 continues to read as follows: 


Authority: 49 U.S.C. 106(g), 40103, 40113, 
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959- 
1963 Comp., p. 389. 


§71.1 [Amended] 

2. The incorporation by reference in 
14 CFR 71.1 of Federal Aviation 
Administration Order 7400.9F, Airspace 
Designations and Reporting Points, 
dated September 10, 1998, and effective 
September 16, 1998, is amended as 
follows: 


Paragraph 6005 Class E airspace areas 
extending upward from 700 feet or more 
above the surface of the earth. 


* * * * * 


AALAKES5 Yakutat, AK [Revised] 
Yakutat Airport, AK 

(Lat. 59°30'12” N., long. 139°39’38” W.) 
Yakutat VORTAC 

(Lat. 59°30’39” N., long. 139°38’53” W.) 
Ocean Cape NDB 

(Lat. 59°32’37” N., long. 139°43’41” W.) 

That airspace extending upward from 700 
feet above the surface within a 7-mile radius 
of the Yakutat Airport and within 4 miles 
northeast and 8 miles southwest of the 314° 
bearing from the Ocean Cape NDB extending 
from the NDB to 16 miles west of NDB and 


within 4 miles northeast and 8 miles 


southwest of the Yakutat VORTAC 148° 
radial extending from the VORTAC to 16 
miles southeast of the VORTAC and within 
8 miles south of the Yakutat VORTAC 299° 
radial extending from the VORTAC to 16 
miles west of the VORTAC and within 4 
miles east and 8 miles west of the Yakutat 
VORTAC 230° radial extending from 6 miles 
southwest of the VORTAC to 21 miles 
southwest of the VORTAC and within 3.4 
miles north of the Yakutat Localizer back 
course extending from the 7-mile radius to 
13.2 miles southeast of the airport; and that 
airspace extending upward from 1,200 feet 
above the surface within 12.6 miles 
southwest and 8 miles northeast of the 
Yakutat VORTAC 138° and 318° radials 
extending from the VORTAC to 23.5 miles 
northwest and southeast of the VORTAC and 
within 5 miles each side of the 119° radial 
of the Yakutat VORTAC to 65 miles east of 
the VORTAC; and within 41 miles of the 
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Yakutat VORTAC between the 118° radial 
clockwise to the 298° radial; excluding 
Control 1487L and the Gulf of Alaska Low 
Class E airspace areas. 
* * * 

Issued in Anchorage, AK, on October 28, 
1998. 
Trent S. Cummings, 
Acting Manager, Air Traffic Division, Alaskan 
Region. 
[FR Doc. 98-29631 Filed 11-4—98; 8:45 am] 
BILLING CODE 4910-13-P 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 

14 CFR Part 71 

[Airspace Docket No. 98-AAL-18] 


Establishment of Class E Airspace; 
Atka, AK 

AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Final rule. 


SUMMARY: This rule establishes Class E 
airspace at Atka, AK. The establishment 
of a Global Positioning System (GPS) 
instrument approach at Atka, AK, made 
this action necessary. The Atka Airport 
status is upgraded from Visual Flight 
Rules (VFR) to Instrument Flight Rules 
(IFR). The intended effect of this action 
is to provide adequate controlled 
airspace for IFR operations at Atka, AK. 
EFFECTIVE DATE: 0901 UTC, December 3, 
1998. 


FOR FURTHER INFORMATION CONTACT: 


Robert van Haastert, Operations Branch, 


AAL-538, Federal Aviation 
Administration, 222 West 7th Avenue, 
Box 14, Anchorage, AK 99513-7587; 
telephone number (907) 271-5863; fax: 
(907) 271-2850; email: 

Robert. van. Haastert@faa.dot.gov. 
Internet address: http://162.58.28.41/at 
or at address http://www.alaska.faa.gov/ 
at. 


SUPPLEMENTARY INFORMATION: 
History 

On August 5, 1998, a proposal to 
amend part 71 of the Federal Aviation 
Regulations (14 CFR part 71) to revise 
the Class E airspace at Atka, AK, was 
published in the Federal Register (63 
FR 41750). The proposal was necessary 
due to the establishment of a GPS 
instrument approach at Atka, AK. 

Interested parties were invited to 
participate in this rulemaking 
proceeding by submitting written 
comments on the proposal to the FAA. 
Two letters in support of the proposal 
from Peninsula Airways, Inc. (Penn Air) 
were received. No negative comments to 


the proposal were received, however, 
new coordinates for the Atka Airport 
have been derived via a recent GPS 
survey. The new coordinates are lat. 
52°13'13” N., long. 174°12’23” W. The 
FAA has determined that this change is 
editorial in nature and will not increase 
the scope of this rule. Except for the 
non-substantive change just discussed, 
the rule is adopted as written. 


The area will be depicted on 
aeronautical charts for pilot reference. 
The coordinates for this airspace docket 
are based on North American Datum 83. 
The Class E airspace areas designated as 
700/1200 foot transition areas are 
published in paragraph 6005 of FAA 


~ Order 7400.9F, Airspace Designations 


and Reporting Points, dated September 
10, 1998, and effective September 16, 
1998, which is incorporated by 
reference in 14 CFR 71.1 (63 FR 50139; 
September 21, 1998). The Class E 
airspace designations listed in this 
document will be revised and published 
subsequently in the Order. 


The Rule 


This amendment to 14 CFR part 71 
revises the Class E airspace at Atka, AK, 
due to the establishment of a GPS 
instrument approach at Atka, AK. The 
Atka Airport status is upgraded from 
VFR to IFR. The intended effect of this 
action is to provide adequate controlled 
airspace for IFR operations at Atka, AK. 


The FAA has determined that these 
proposed regulations only involve an 
established body of technical 
regulations for which frequent and 
routine amendments are necessary to 
keep them operationally current. It, 
therefore—(1) is not a “‘significant 
regulatory action” under Executive 
Order 12866; (2) is not a “significant 
rule” under DOT Regulatory Policies 
and Procedures (44 FR 11034; February 
26, 1979); and (3) does not warrant 
preparation of a regulatory evaluation as 
the anticipated impact is so minimal. 
Since this is a routine matter that will 
only affect air traffic procedures and air 
navigation, it is certified that this rule, 
when promulgated, will not have a 
significant economic impact on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 


List of Subjects in 14 CFR Part 71 


Airspace, Incorporation by reference, 
Navigation (air). 


Adoption of the Amendment 


In consideration of the foregoing, the 
Federal Aviation Administration 
amends 14 CFR part 71 as follows: 


PART 71—DESIGNATION OF CLASS A, 
CLASS B, CLASS C, CLASS D, AND 
CLASS E AIRSPACE AREAS; 
AIRWAYS; ROUTES; AND REPORTING 
POINTS 


1. The authority citation for 14 CFR 
part 71 continues to read as follows: 


Authority: 49 U.S.C. 106(g), 40103, 40113, 
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959— 
1963 Cornp., p. 389. 


§71.1 [Amended] 

2. The incorporation by reference in 
14 CFR 71.1 of Federal Aviation 
Administration Order 7400.9F, Airspace 
Designations and Reporting Points, 
dated September 10, 1998, and effective 
September 16, 1998, is amended as 
follows: 


Paragraph 6005 Class E airspace areas 
extending upward from 700 feet or more 
above the surface of the earth. 


* * * * * 


AAL AKES5 Atka, AK [New] 
Atka Airport, AK 

(Lat. 52°13'13” N., long. 174°12’23” W.) 

That airspace extending upward from 700 
feet above the surface within a 6.4-mile 
radius of the Atka Airport; and that airspace 
extending upward from 1,200 feet above the 
surface within a 10-mile radius of the airport. 


* * * * * 


Issued in Anchorage, AK, on October 28, 
1998. 
Trent S. Cummings, 
Acting Manager, Air Traffic Division, Alaskan 
Region. 
[FR Doc. 98—29630 Filed 11-498; 8:45 am] 
BILLING CODE 4910-13-P 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 

14 CFR Part 71 

[Airspace Docket No. 98-AAL-12] 
a of Class E Airspace; Nome, 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Final rule. 


SUMMARY: This rule modifies Class E 
airspace at Nome, AK. The 
establishment of Global Positioning 
System (GPS) instrument approaches to 
runway (RWY) 2, RWY 9, and RWY 27 
at Nome, AK, made this action 
necessary. The intended effect of this 
action is to provide adequate controlled 
airspace for Instrument Flight Rules 
(IFR) operations at Nome, AK. 
EFFECTIVE DATE: 0901 UTC, December 3, 
1998. 
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FOR FURTHER INFORMATION CONTACT: 
Robert van Haastert, Operations Branch, 
AAL-538, Federal Aviation 
Administration, 222 West 7th Avenue, 
Box 14, Anchorage, AK 99513-7587; 
telephone number (907) 271-5863; fax: 
(907) 271-2850; email: 
Robert.van.Haastert@faa.dot.gov. 
Internet address: http://162.58.28.41/at 
or at address http://www.alaska.faa.gov/ 
at. 

SUPPLEMENTARY INFORMATION: 


History 


On June 12, 1998, a proposal to 
amend part 71 of the Federal Aviation 
Regulations (14 CFR part 71) to revise 
the Class E airspace at Nome, AK, was 
published in the Federal Register (63 
FR 32157). The proposal was necessary 
due to the establishment of GPS 
instrument approaches to RWY 2, RWY 
9, and RWY 27. 

Interested parties were invited to 
participate in this rulemaking 
proceeding by submitting written 
comments on the proposal to the FAA. 
No public comments to the proposal 
were received, thus the rule is adopted 
as written. 

The area will be depicted on 
aeronautical charts for pilot reference. 
The coordinates for this airspace docket 
are based on North American Datum 83. 
The Class E airspace areas designated as 
700/1200 foot transition areas are 
published in paragraph 6005 of FAA 
Order 7400.9F, Airspace Designations 
and Reporting Points, dated September 
10, 1998, and effective September 16, 
1998, which is incorporated by 
reference in 14 CFR 71.1 (63 FR 50139; 
September 21, 1998). The Class E 
airspace designations listed in this 
document will be revised and published 
subsequently in the Order. 


The Rule 


This amendment to 14 CFR part 71 
revises the Class E airspace at Nome, 
AK, due to the establishment of GPS 
- instrument approaches to RWY 11 and 
RWY 29. The intended effect of this 
action is to provide adequate controlled 
airspace for IFR operations at Nome, 


The FAA has determined that these 
proposed regulations only involve an 
established body of technical 
regulations for which frequent and ~ 
routine amendments are necessary to 
keep them operationally current. It, 
therefore—(1) is not a “significant 
regulatory action” under Executive 
Order 12866; (2) is not a “significant 
rule” under DOT Regulatory Policies 
and Procedures (44 FR 11034; February 
26, 1979); and (3) does not warrant 
preparation of a regulatory evaluation as 


the anticipated impact is so minimal. 
Since this is a routine matter that will 
only affect air traffic procedures and air 
navigation, it is certified that this rule, 
when promulgated, will not have a 
significant economic impact on a 
substantial number of small entities 
under the criteria cf the Regulatory 
Flexibility Act. 


List of Subjects in 14 CFR Part 71 


Airspace, Incorporation by nelerence, 
Navigation (air). 


Adoption of the Amendment 


In consideration of the foregoing, the 
Federal Aviation Administration 
amends 14 CFR part 71 as follows: 


PART 71—DESIGNATION OF CLASS A, 
CLASS B, CLASS C, CLASS D, AND 
CLASS E AIRSPACE AREAS; 
AIRWAYS; ROUTES; AND REPORTING 
POINTS 


1. The authority citation for 14 CFR 
part 71 continues to read as follows: 
Authority: 49 U.S.C. 106(g), 40103, 40113, 


40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959— 
1963 Comp., p. 389. 


§71.1 [Amended] E 

2. The incorporation by reference in 
14 CFR 71.1 of Federal Aviation 
Administration Order 7400.9F, Airspace 
Designations and Reporting Points, 
dated September 10, 1998, and effective 
September 16, 1998, is amended as 
follows: 


Paragraph 6005 Class E airspace areas 
extending upward from 700 feet or more 
above the surface of the earth 


* * * * * 


AAL AK E5 Nome, AK [Revised] 


Nome Airport, AK 

(Lat. 64°30'44” N., long. 165°26'43” W.) 
Nome VORTAC 

(Lat. 64°29'06” N., long. 165°15’11” W.) 

That airspace extending upward from 700 
feet above the surface within a 6.6-mile 
radius of the Nome Airport and within 14 
miles of the Nome VORTAC extending 
clockwise from the 002° radial to the 175° 
radial of the VORTAC and within 20 miles 
of the Nome VORTAC extending clockwise 
from the 175° radial to the 305° radial of the 
VORTAC and within 4 miles north and 8 
miles south of the 106° radial of the Nome 
VORTAC extending from the VORTAC to 16 
miles east and within 4 miles north and 8 
miles south of the Nome VORTAC 271° 
radial extending from the 6.6-mile radius to 
27 miles west of the VORTAC; and that 
airspace extending upward from 1,200 feet 
above the surface within a 39-mile radius of 
the Nome VORTAC and within 39 miles each 
side of the Nome VORTAC 092° radial 
extending from the 39-mile radius to 77.4 
miles east of the VORTAC. 


* * * * * 


Issued in Anchorage, AK, on October 28, 
1998. 
Trent S. Cummings, 
Acting Manager, Air Traffic Division, Alaskan 
Region. 
[FR Doc. 98-29629 Filed 114-98; 8:45 am] 
BILLING CODE 4910-13-P 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 71 
[Airspace Docket No. 98-AAL-16] 


Establishment of Class E Airspace; 
Anaktuvuk Pass, AK 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Final rule. 


SUMMARY: This rule establishes Class E 
airspace at Anaktuvuk Pass, AK. The 
establishment of Global Positioning 
System (GPS) and Non-Directional 
Radio Beacon (NDB) instrument 
approaches at Anaktuvuk Pass, AK, 
made this action necessary. The 
Anaktuvuk Pass Airport status is 
upgraded from Visual Flight Rules 
(VFR) to Instrument Flight Rules (IFR). 
The intended effect of this action is to 
provide adequate controlled airspace for 
IFR operations at Anaktuvuk Pass, AK. 
EFFECTIVE DATE: 0901 UTC, December 3, 
1998. 

FOR FURTHER INFORMATION CONTACT: 
Robert van Haastert, Operations Branch, 
AAL-538, Federal Aviation 
Administration, 222 West 7th Avenue, 
Box 14, Anchorage, AK 99513-7587; 
telephone number (907) 271-5863; fax: 
(907) 271-2850; email: 
Robert.van.Haastert@faa.dot.gov. 
Internet address: http://162.58.28.41/at 
or at address http://www.alaska. faa.gov/ 
at. 

SUPPLEMENTARY INFORMATION: 

History 

On August 5, 1998, a proposal to 
amend part 71 of the Federal Aviation 
Regulations (14 CFR part 71) to revise 
the Class E airspace at Anaktuvuk Pass, 
AK, was published in the Federal | 
Register (63 FR 41751). The proposal 
was necessary due to the establishment 
of GPS and NDB instrument approaches 
at Anaktuvuk Pass, AK. 

Interested parties were invited to 
participate in this rulemaking 
proceeding by submitting written 
comments on the proposal to the FAA. 
No public comments to the proposal 
were received, however, the airspace 
description incorrectly listed the 
Anaktuvuk Pass NDB as the VORTAC 


| 
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which has been reworded to read NDB. 
The FAA has determined that this 
change is editorial in nature and will 
not increase the scope of this rule. 
Except for the non-substantive change 
just discussed, the rule is adopted as 
written. 


The area will be depicted on 
aeronautical charts for pilot reference. 
The coordinates for this airspace docket 
are based on North American Datum 83. 
The Class E airspace areas designated as 
700/1200 foot transition areas are 
published in paragraph 6005 of FAA 
Order 7400.9F, Airspace Designations 
and Reporting Points, dated September 
10, 1998, and effective September 16, 
1998, which is incorporated by 
reference in 14 CFR 71.1 (63 FR 50139; 
September 21, 1998). The Class E 
airspace designations listed in this 
document will be revised and published 
subsequently in the Order. 


The Rule 


This amendment to 14 CFR part 71 
revises the Class E airspace at 
Anaktuvuk Pass, AK, due to the 
establishment of a GPS instrument 
approach at Anaktuvuk Pass, AK. The 
Anaktuvuk Pass Airport status is 
upgraded from VFR to IFR. The 
intended effect of this action is to 
provide adequate controlled airspace for 
IFR operations at Anaktuvuk Pass, AK. 


The FAA has determined that these 
proposed regulations only involve an 
established body of technical 
regulations for which frequent and 
routine amendments are necessary to 
keep them operationally current. It, 
therefore —(1) is not a “significant 
regulatory action” under Executive 
Order 12866; (2) is not a “significant 
rule” under DOT Regulatory Policies _ 
and Procedures (44 FR 11034; February 
26, 1979); and (3) does not warrant 
preparation of a regulatory evaluation as 
the anticipated impact is so minimal. 
Since this is a routine matter that will 
only affect air traffic procedures and air 
navigation, it is certified that this rule, 
when promulgated, will not have a 
significant economic impact on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 


List of Subjects in 14 CFR Part 71 


Airspace, Incorporation by reference, 
Navigation (air). 
Adoption of the Amendment 


In consideration of the foregoing, the 
Federal Aviation Administration 
amends 14 CFR part 71 as follows: 


PART 71— DESIGNATION OF CLASS 
A, CLASS B, CLASS C, CLASS D, AND 
CLASS E AIRSPACE AREAS; 
AIRWAYS; ROUTES; AND REPORTING 
POINTS 


1. The authority citation for 14 CFR 
part 71 continues to read as follows: 


Authority: 49 U.S.C. 106(g), 40103, 40113, 
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959— 
1963 Comp., p. 389. 


§71.1 [Amended] 

2. The incorporation by reference in 
14 CFR 71.1 of Federal Aviation 
Administration Order 7400.9F, Airspace 
Designations and Reporting Points, 
dated September 10, 1998, and effective 
September 16, 1998, is amended as 
follows: 


Paragraph 6005 Class E airspace areas 
extending upward from 700 feet or more 
above the surface of the earth 


* * * * * 


AALAKES Anaktuvuk Pass, AK [New] 
Anaktuvuk Pass Airport, AK 

(Lat. 52°13’15” N., long. 174°12’39” W.) 

That airspace extending upward from 700 
feet above the surface within a 6.4-mile 
radius of the Anaktuvuk Pass Airport and 
within 5 miles either side of the Anaktuvuk 
Pass NDB 240° bearing extending from the 
NDB to 7 miles southwest of the airport. 


* * * * * 


Issued in Anchorage, AK, on October 28, 
1998. 
Trent S. Cummings, 
Acting Manager, Air Traffic Division, Alaskan 
Region. 
{FR Doc. 98-29627 Filed 11—4—98; 8:45 am] 
BILLING CODE 4910-13-P 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 


21 CFR Part 175 
[Docket No. 97F-0428] 


indirect Food Additives: Adhesives 
and Components of Coatings 

AGENCY: Food and Drug Administration, 
HHS. 

ACTION: Final rule. 


SUMMARY: The Food and Drug 
Administration (FDA) is amending the 
food additive regulations to provide for 
the safe use of dimethyl-2,6- 
naphthalenedicarboxylate and 2,6- 
naphthalenedicarboxylic acid as 
polybasic acids intended for use as 
components of resinous and polymeric 
coatings that contact food. This action is 
in response to a petition filed by Amoco 
Corp. 


DATES: The regulation is effective 
November 5, 1998; written objections 
and requests for a hearing by December 
7, 1998. 

ADDRESSES: Submit written objections to 
the Dockets Management Branch (HFA— 
305), Food and Drug Administration, 
5630 Fishers Lane, rm. 1061, Rockville, 
MD 20852. 

FOR FURTHER INFORMATION CONTACT: 
Mark A. Hepp, Center for Food Safety 
and Applied Nutrition (HFS—215), Food 
and Drug Administration, 200 C St. SW., 
Washington, DC 20204, 202-418-3098. 
SUPPLEMENTARY INFORMATION: In a notice 
published in the Federal Register of 
November 20, 1997 (62 FR 62062), FDA 
announced that a food additive petition 
(FAP 7B4555) had been filed by Amoco 
Corp., One Prudential Plaza, 130 East 
Randolph St., Chicago, IL 60601-6207. 
The petition proposed to amend the 
food additive regulations in § 175.300 
Resinous and polymeric coatings (21 
CFR 175.300) to include dimethy]-2,6- 
naphthalenedicarboxylate and 2,6- 
naphthalenedicarboxylic acid as 
polybasic acids intended for use as 
components of resinous and polymeric 
coatings that contact food. 

FDA has evaluated data in the 
petition and other relevant material. The 
agency concludes that the proposed use 
of the additives as components of 
resinous and polymeric coatings that 
contact food is safe, that the additives 
will have their intended technical effect, 
and therefore, that the regulation in 
§ 175.300 should be amended as set 
forth below. 

In accordance with § 171.1(h) (21 CFR 
171.1(h)), the petition and the 
documents that FDA considered and 
relied upon in reaching its decision to 
approve the petition are available for 
inspection at the Center for Food Safety 
and Applied Nutrition by appointment 
with the information contact person 
listed above. As provided in § 171.1(h), 
the agency will delete from the 
documents any materials that are not 
available for public disclosure before 
making the documents available for 
inspection. 

The agency has carefully considered 
the potential environmental effects of 
this rule as announced in the notice of 
filing for FAP 7B4555 (62 FR 62062, 
November 20, 1997). No new 
information or comments have been 
received that would affect the agency’s 
previous determination that there is no 
significant impact on the human 
environment and that an environmental 
impact statement is not required. 

This final rule contains no collections 
of information. Therefore, clearance by 
the Office of Management and Budget 


| 
— 
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under the Paperwork Reduction Act of 
1995 is not required. 

Any person who will be adversely 
affected by this regulation may at any 
time on or before December 7, 1998, file 
with the Dockets Management Branch 
(address above) written objection 
thereto. Each objection shall be 
separately numbered, and each 
numbered objection shall specify with 
particularity the provisions of the 
regulation to which objection is made 
and the grounds for the objection. Each 


numbered objection on which a hearing © 


is requested shall specifically so state. 
Failure to request a hearing for any 

_ particular objection shall constitute a 
waiver of the right to a hearing on that 
objection. Each numbered objection for 
which a hearing is requested shall 
include a detailed description and 
analysis of the specific factual 
information intended to be presented in 
support of the objection in the event 
that a hearing is held. Failure to include 
such a description and analysis for any 
particular objection shall constitute a 
waiver of the right to a hearing on the 
objection. Three copies of all documents 
shall be submitted and shall be 
identified with the docket number 
found in brackets in the heading of this 
document. Any objections received in 
response to the regulation may be seen 
in the Dockets Management Branch 
between 9 a.m. and 4 p.m., Monday 
through Friday. 


List of Subjects in 21 CFR Part 175 


Adhesives, Food additives, Food 
packaging. 

Therefore, under the Federal Food, 
Drug, and Cosmetic Act and under 
authority delegated to the Commissioner 
of Food and Drugs, and redelegated to 
the Director, Center for Food Safety and 
Applied Nutrition, 21 CFR part 175 is 
amended as follows: 


PART 175—INDIRECT FOOD 
ADDITIVES: ADHESIVES AND 
COMPONENTS OF COATINGS 


1. The authority citation for 21 CFR 
part 175 continues to read as follows: 


Authority: 21 U.S.C. 321, 342, 348, 379e. 


2. Section 175.300 is amended in 
paragraph (b)(3)(vii)(a) by alphabetically 
adding two entries to read as follows: . 


§ 175.300 Resinous and polymeric 
coatings. 
* 


* * * * 


x kk 
(3) x ke * 
(vii) 
(a) kk 
* * * * * 


2,6-Naphthalenedicarboxylic. 


2,6-Naphthalenedicarboxylic, 
dimethy] ester. 


* * * * 


Dated: October 16, 1998. 
L. Robert Lake, 
Director, Office of Policy, Planning and 
Strategic Initiatives. 
[FR Doc. 98—-29615 Filed 11—4—98; 8:45 am] 
BILLING CODE 4160-01-F 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 
21 CFR Part 176 
[Docket No. 98F-0054] 


Indirect Food Additives: Paper and 
Paperboard Components 


AGENCY: Food and Drug Administration, 
HHS. 


ACTION: Final rule. 


SUMMARY: The Food and Drug 
Administration (FDA) is amending the 
food additive regulations to provide for 
the safe use of octadecanoic acid, 
reaction products with 2-[(2- 
aminoethy])aminoJethanol and urea, 
and the acetate salts thereof, which may 
be emulsified with ethoxylated tallow 
alkyl amines, for use in the manufacture 
of paper and paperboard intended for 
use in contact with dry food. This action 
is in response to a petition filed by 
Sequa Chemicals, Inc. 

DATES: The regulation is effective 
November 5, 1998; submit written 
objections and requests for a hearing by 
December 7, 1998. 

ADDRESSES: Submit written objections to 
the Dockets Management Branch (HFA— 
305), Food and Drug Administration, 
5630 Fishers Lane, rm. 1061, Rockville, 
MD 20852. 


' FOR FURTHER INFORMATION CONTACT: Vir 


D. Anand, Center for Food Safety and 
Applied Nutrition (HFS—215), Food and 
Drug Administration, 200 C St. SW., 
Washington, DC 20204, 202-418-3081. 
SUPPLEMENTARY INFORMATION: In a notice 
published in the Federal Register of 
February 9, 1998 (63 FR 6571), FDA 
announced that a food additive petition 
(FAP 8B4576) had been filed by Sequa 
Chemicals, Inc., c/o Keller and 
Heckman, 1001 G St. NW., suite 500 
West, Washington, DC 20001). The 
petition proposed to amend the food 
additive regulations in § 176.180 
Components of paper and paperboard 
in contact with dry food (21 CFR 
176.180) to provide for the safe use of 
octadecanoic acid, reaction products 
with 2-[(2-aminoethyl)amino]ethanol 


and urea, and the acetate salts thereof, 
which may be emulsified with 
ethoxylated tallow alkyl amines, for 
increasing opacity and thickness, 
employed prior to the sheet forming 
operation in the manufacture of paper 
and paperboard intended for use in 
contact with dry food. 

In its evaluation of the safety of this 
additive, FDA has reviewed the safety of 
the additive itself and the chemical 
impurities that may be present in the 
additive resulting from its 
manufacturing process. Although the 
additive itself has not been shown to 
cause cancer, it has been found to 
contain minute amounts of ethylene 
oxide, a carcinogenic impurity resulting 
from the manufacture of the additive. 
Residual amounts of reactants and 
manufacturing aids, such as ethylene 
oxide, are commonly found as 
contaminants in chemical products, 
including food additives. 

I. Determination of Safety 


Under the so-called “‘general safety 
clause” of the Federal Food, Drug, and 
Cosmetic Act (the act) (21 U.S.C. 
348(c)(3)(A)), a food additive cannot be 
approved for a particular use unless a 
fair evaluation of the data available to 
FDA establishes that the additive is safe 
for that use. FDA’s food additive 
regulations (21 CFR 170.3(i)) define safe 
as “‘a reasonable certainty in the minds 
of competent scientists that the 
substance is not harmful under the 
intended conditions of use.” 

The food additive anticancer, or 
Delaney, clause of the act (21 U.S.C. 
348(c)(3)(A)) provides that no food 
additive shall be deemed safe if it is 
found to induce cancer when ingested 
by man or animal. Importantly, 
however, the Delaney clause applies to 
the additive itself and not to impurities 
in the additive. That is, where an 
additive itself has not been shown to 
cause cancer, but contains a 
carcinogenic impurity, the additive is 
properly evaluated under the general 
safety standard using risk assessment. 
procedures to determine whether there 
is a reasonable certainty that no harm 
will result from the intended use of the 
additive (Scott v. FDA, 728 F.2d 322 
(6th Cir. 1984)). 


II. Safety of Petitioned Use of the 
Additive 

FDA estimates that the petitioned use 
of the additive, octadecanoic acid, 
reaction products with 2-[(2- 
aminoethy]l)aminoJethanol and urea, 
and the acetate salts thereof, which may 
be emulsified with ethoxylated tallow 
alkyl amines, will result in exposure to 
no greater than 50 parts per billion (ppb) 
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of the additive in the daily diet (3 
kilogram (kg)), or an estimated daily 
intake (EDI) of 0.15 milligram per 
person per day (mg/p/d) (Ref. 1). 

FDA does not ordinarily consider 
chronic toxicological studies to be 
necessary to determine the safety of an 
additive whose use will result in such 
low exposure levels (Ref. 2), and the 
agency has not required such testing 
here. However, the agency has reviewed 
the available toxicological data on the 
additive and concludes that the 
- estimated small dietary exposure 
resulting from the proposed use of this 
additive is safe. 

FDA has evaluated the safety of this 
additive under the general safety 
standard, considering all available data 
and using risk assessment procedures to 
estimate the upper-bound limit of 
lifetime human risk presented by 
ethylene oxide, the carcinogenic 
chemical that may be present as an 
impurity in the additive. The risk 
evaluation of ethylene oxide has two 
aspects: (1) Assessment of exposure to 
the impurity from the proposed use of 
the additive; and (2) extrapolation of the 
risk observed in the animal bioassay to 
the conditions of exposure to humans. 


A. Ethylene Oxide 


FDA has estimated the exposure to 
ethylene oxide from the petitioned use 
of the additive in the manufacture of 
paper and paperboard to be no more 
than 6.9 parts per trillion (ppt) in the 
daily diet (3 kg), or 6.3 nanograms (ng)/ 
p/d (Ref. 1). The agency used data from 
a carcinogenesis bioassay on ethylene 
oxide conducted by the Institute of 
Hygiene, University of Mainz, Germany 
(Ref. 3), to estimate the upper-bound 
limit of lifetime human risk from 
exposure to ethylene oxide resulting 
from the proposed use of the additive. 
The results of the bioassay on ethylene 
oxide demonstrated that ethylene oxide 
was carcinogenic for female rats under 
the conditions of the study. The test 
material caused significantly increased 
incidence of squamous cell carcinomas 
of the forestomach and carcinomas in 
situ of the glandular stomach. 

Based on the estimated exposure to 
ethylene oxide of 6.3 ng/p/d, FDA 
estimates that the upper-bound limit of 
lifetime human risk from the proposed 
use of the subject additive is 1.1 x 10-8, 
or 1.1 in 100 million (Ref. 4). Because 
of the numerous conservative 
assumptions used in calculating the 
exposure estimate, the actual lifetime- 
averaged individual exposure to 
ethylene oxide is likely to be 
substantially less than the estimated 
exposure, and therefore, the probable 
lifetime human risk would be less than 


the upper-bound limit of lifetime 
human risk. Thus, the agency concludes 
that there is reasonable certainty that no 
harm from exposure to ethylene oxide 
would result from the proposed use of 
the additive. 


B. Need for Specifications 


The agency has also considered 
whether specifications are necessary to 
control the amount of ethylene oxide 
present as an impurity in the additive. 
The agency finds that specifications are 
not necessary for the following reasons: 
(1) Because of the low level at which 
ethylene oxide may be expected to 
remain as an impurity following 
production of the additive, the agency 
would not expect the impurity to 
become a component of food at other 
than extremely low levels; and (2) the 
upper-bound limit of lifetime human 
risk from exposure to the impurity is 
very low, less than 1.1 in 100 million. 


Ill. Conclusion 


FDA has evaluated the data in the 
petition and other relevant material. 
Based on this information, the agency 
concludes that the proposed use of the 
additive in the manufacture of paper 
and paperboard intended for use in 
contact with dry food is safe, and that 
the additive will achieve its intended 
technical effect. Therefore, the agency 
concludes that the regulations in 
§ 176.180 should be amended as set 
forth below. 

In accordance with § 171.1(h) (21 CFR 
171.1(h)), the petition and the 
documents that FDA considered and 
relied upon in reaching its decision to 
approve the petition are available for 
inspection at the Center for Food Safety 
and Applied Nutrition by appointment 
with the information contact person 
listed above. As provided in § 171.1(h), 
the agency will delete from the 
documents any materials that are not 
available for public disclosure before 
making the documents available for 
IV. Environmental Impact 


The agency has previously considered 
the environmental effects of this rule as 
announced in the notice of filing for 
FAP 8B4576 (63 FR 6571, February 9, 
1998). No new information or comments 
have been received that would affect the 
agency’s previous determination that 
there is no significant impact on the 
human environment and that an 
environmental impact statement is not 
required. 


V. Paperwork Reduction Act of 1995 


This final rule contains no collection 
of information. Therefore, clearance by 


the Office of Management and Budget 
under the Paperwork Reduction Act of 
1995 is not required. 


VI. Objections 


Any person who will be adversely 
affected by this regulation may at any 
time on or before December 7, 1998, file 
with the Dockets Management Branch 
(address above) written objection 
thereto. Each objection shall be 
separately numbered, and each 
numbered objection shall specify with 
particularity the provisions of the 
regulation to which objection is made 
and the grounds for the objection. Each 
numbered objection on which a hearing 
is requested shall specifically so state. 
Failure to request a hearing for any 


- particular objection shall constitute a 


waiver of the right to a hearing on that 
objection. Each numbered objection for 
which a hearing is requested shall 
include a detailed description and 
analysis of the specific factual 
information intended to be presented in 
support of the objection in the event 
that a hearing is held. Failure to include 
such a description and analysis for any 
particular objection shall constitute a 
waiver of the right to a hearing on the 
objection. Three copies of all documents 
shall be submitted-and shall be 
identified with the docket number 
found in brackets in the heading of this 
document. Any objection received in 
response to the regulation may be seen 
in the Dockets Management Branch 
between 9 a.m. and 4 p.m., Monday 
through Friday. 


VII. References 


The following references have been 
placed on display in the Dockets 
Management Branch (address above) 
and may be seen by interested persons 
between 9 a.m. and 4 p.m., Monday 
through Friday. 

1. Memorandum dated May 8, 1998, from 
the Chemist, Special Project Team (HFS— 
246), to the file, concerning FAP 8B4576: 
dietary concentrations of the additive and the 
impurity (ethylene oxide). 

2. Kokoski, C. J., “Regulatory Food 
Additive Toxicology,” in Chemical Safety 
Regulation and Compliance, edited by F. 
Homburger and J. K. Marquis, published by 
S. Karger, New York, NY, pp. 24-33, 1985. 

3. Dunkelberg, H., “Carcinogenicity of 
Ethylene Oxide and 1,2-Propylene Oxide 
Upon Intragastric Administration of to Rats,” 
British Journal of Cancer, 46:924-—933, 1982. 

4. Memorandum from the Indirect 
Additives Branch, FDA, to the Executive 
Secretary, Quantitative Risk Assessment 
Committee, FDA, concerning: Assessment of 
upper-bound lifetime risk from exposure to 
ethylene oxide from the use of octadecanoic 
acid, reaction product with 2-[(2- 
aminoethy])aminoJethanol and urea, and the 
acetate salts which may be emulsified with 
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ethoxylated tallow alkyl amines, in the 
manufacture of paper and paperboard. 
Subject of Food Additive Petition 8B4576 
(Sequa Chemicals, Inc.), dated May 21, 1998. 


List of Subjects in 21 CFR Part 176 


Food additives, Food packaging. 


Therefore, under the Federal Food, 
Drug, and Cosmetic Act and under 
authority delegated to the Commissioner 


of Food and Drugs, 21 CFR part 176 is 
amended as follows: 


PART 176—iNDIRECT FOOD 
ADDITIVES: PAPER AND 
PAPERBOARD COMPONENTS 


1. The authority citation for 21 CFR 
part 176 continues to read as follows: 


Authority: 21 U.S.C. 321, 342, 346, 348, 
9e.- 


2. Section 176.189 is amended in the 
table in paragraph (b)(2) by 
alphabetically adding an entry under 
the headings “List of substances” and 
“Limitations” to read as follows: 


§ 176.180 Components of and 
paperboard in contact with dry food. 


* * * * * 


(b) * 
(2) * x * 


List of substances 


Limitati 


~ 


* * 


Octadecanoic acid, reaction products with 2-[(2- 
aminoethyl)aminojethanol and urea (CAS Reg. No. 68412-—14-6), 


ton of paper. 


and the acetate salts thereof (CAS Reg. No. 68784—21-4), which 
may be emulsified with ethoxylated tallow alkyl amines (CAS Reg. 


No. 61791—26-2). 


* 


For use prior to sheet forming at levels not to exceed 12 pounds per 


Dated: October 21, 1998. 
William K. Hubbard, 


Associate Commissioner for Policy 
Coordination. 


[FR Doc. 98-29616 Filed 11-4—98; 8:45 am] 
BILLING CODE 4160-01-F 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 
21 CFR Part 178 
[Docket No. 98F-0432] 


Indirect Food Additives: Adjuvants, 
Production Aids, and Sanitizers 


AGENCY: Food and Drug Administration, 
HHS. 


ACTION: Final rule. 


SUMMARY: The Food and Drug 
Administration (FDA) is amending the 
food additive regulations to provide for 
the safe use of chromium oxide green, 
Cr2O3 (C.I. Pigment Green 17) as a 
colorant for polymers intended for use 
in contact with food. This action is in 
response to a petition filed by Ticona. 
DATES: The regulation is effective 
November 5, 1998; written objections 
and requests for a hearing by December 
7, 1998. 

ADDRESSES: Submit written objections to 
the Dockets Management Branch (HFA-— 
305), Food and Drug Administration, 
5630 Fishers Lane, rm. 1061, Rockville, 
MD 20852. 


FOR FURTHER INFORMATION CONTACT: Vir 
D. Anand, Center for Food Safety and 


Applied Nutrition (HFS—215), Food and 
Drug Administration, 200 C St. SW., 
Washington, DC 20204, 202—418—3081. 


SUPPLEMENTARY INFORMATION: In a notice 
published in the Federal Register of 
June 22, 1998 (63 FR 33935), FDA 
announced that a food additive petition 
(FAP 8B4603) had been filed by Ticona, 
c/o Keller and Heckman, 1001 G St. 
NW., suite 500 West, Washington, DC 
20001. The petition proposed to amend 
the food additive regulations in 

§ 178.3297 Colorants for polymers (21 
CFR 178.3297) to provide for the safe 
use of chromium oxide green, Cr203 
(C.I. Pigment Green 17) as a colorant for 
polymers intended for use in contact 
with food. 


FDA has evaluated data in the 
petition and other relevant material. 
Based on this information, the agency 
concludes that the proposed use of the 
additive is safe, that the additive will 
achieve its intended technical effect, 
and therefore, that the regulations in 
§ 178.3297 should be amended as set 
forth below. 


In accordance with § 171.1(h) (21 CFR 
171.1(h)), the petition and the 
documents that FDA considered and 
relied upon in reaching its decision to 
approve the petition are available for 
inspection at the Center for Food Safety 
and Applied Nutrition by appointment 
with the information contact person 
listed above. As provided in § 171.1(h), 
the agency will delete from the 
documents any materials that are not 
available for public disclosure before 
making the documents available for 
inspection. 


The agency has previously considered 
the environmental effects of this rule as 
announced in the notice of filing for 
FAP 8B4603 (63 FR 33935). No new 
information or comments have been 
received that would affect the agency’s 
previous determination that there is no 
significant impact on the human 
environment and that an environmental 
impact statement is not required. 

This final rule contains no collection 
of information. Therefore, clearance by 
the Office of Management and Budget 
under the Paperwork Reduction Act of 
1995 is not required. 

Any person who will be adversely 
affected by this regulation may at any 
time on or before December 7, 1998, file 
with the Dockets Management Branch 
(address above) written objections 
thereto. Each objection shall be 
separately numbered, and each 
numbered objection shall specify with 
particularity the provisions of the 
regulation to which objection is made 
and the grounds for the objection. Each 
numbered objection on which a hearing 
is requested shall specifically so state. 
Failure to request a hearing for any 
particular objection shall constitute a 
waiver of the right to a hearing on that 
objection. Each numbered objection for 
which a hearing is requested shall 
include a detailed description and 
analysis of the specific factual 
information intended to be presented in 
support of the objection in the event 
that a hearing is held. Failure to include 
such a description and analysis for any 
particular objection shall constitute a 
waiver of the right to a hearing on the 
objection. Three copies of all documents 
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P shall be submitted and shall be 

- identified with the docket number 
found in brackets in the heading of this 
document. Any objections received in 
response to the regulation may be seen 
in the Dockets Management Branch 
between 9 a.m. and 4 p.m., Monday 
through Friday. 


List of Subjects in 21 CFR Part 178 


Food additives, Food packaging. 
Therefore, under the Federal Food, 
Drug, and Cosmetic Act and under 


authority delegated to the Commissioner 


of Food and Drugs and redelegated to 
the Director, Center for Food Safety and 
Applied Nutrition, 21 CFR part 178 is 
amended as follows: 


PART 178—INDIRECT FOOD 
ADDITIVES: ADJUVANTS, 
PRODUCTION AIDS, AND SANITIZERS 


1. The authority citation for 21 CFR 
part 178 continues to read as follows: 


Authority: 21 U.S.C. 321, 342, 348, 379e. 


2. Section 178.3297 is amended in the 
table in paragraph (e) by revising the 
entry for “Chromium oxide green” 
under the headings “Substances” and 
“Limitations” to read as follows: 


§ 178.3297 Colorants for polymers. 


* * * * * 


(e) * *x * 


Substances 


Limitations 


* 


Chromium oxide green, Cr2O3 (C.1. Pigment Green 17, C.I. No. 77288). 


* 


For use only: 


* 


1. In polymers used in contact with food at a level not to exceed 5 per- 
cent by weight of the polymer, except as specified below. 

2. In olefin polymers complying with § 177.1520 of this chapter. 

3. In repeat-use rubber articles complying with § 177.2600 of this chap- 


ter; total use is not to exceed 10 percent by weight of rubber articles. 


Dated: October 15, 1998. 
L. Robert Lake, 
Director, Office of Policy, Planning and 
Strategic Initiatives, Center for Food Safety 
and Applied Nutrition. 


[FR Doc. 98-29562 Filed 114-98; 8:45 am] 
BILLING CODE 4160-01-F 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 


21 CFR Part 314 
[Docket No. 85N-0214] 


Effective Date of Approval of an 
Abbreviated New Drug Application 


AGENCY: Food and Drug Administration, 
HHS. 


ACTION: Interim rule; opportunity for 
public comment. 


SUMMARY: The Food and Drug 
Administration (FDA) is issuing an 
interim rule to amend its regulations 
establishing the effective date of 
approval of abbreviated new drug 
applications (ANDA’s). The interim rule 
eliminates the requirement that an 
ANDA applicant successfully defend a 
_patent infringement suit to be eligible 

‘for 180 days of marketing exclusivity. 
DATES: The interim rule is effective 
November 10, 1998. Submit written 
comments by February 3, 1999. 
ADDRESSES: Submit written comments 
to the Dockets Management Branch 


(HFA-305), Food and Drug 
Administration, 5630 Fishers Lane, rm 
1061, Rockville, MD 20852. 

FOR FURTHER INFORMATION CONTACT: 
Virginia G. Beakes or Wayne H. 
Mitchell, Center for Drug Evaluation 
and Research (HFD—7), Food and Drug 
Administration, 5600 Fishers Lane, 
Rockville, MD 20857, 301-594-2041. 
SUPPLEMENTARY INFORMATION: 


I. Background 


The Drug Price Competition and 
Patent Term Restoration Act of 1984 
(Pub. L. 98—417) (the Hatch-Waxman 
Amendments) amended the Federal 
Food, Drug, and Cosmetic Act (the act). 
The Hatch-Waxman Amendments 
created section 505(j) of the act (21 
U.S.C. 355(j)). Section 505(j) created the 
current ANDA approval process, which 
allows lower-priced generic versions of 
previously approved innovator drugs to 
be approved and brought on the market. 

Innovator drug applicants must 
include in their new drug application 
(NDA) information about patents that 
claim the drug product that is the 
subject of the NDA. FDA publishes this 
patent information as part of the 
“Approved Drug Products With 
Therapeutic Equivalence Evaluations,” 
which is generally known as the 
“Orange Book.” 

An ANDA applicant must include in 
the ANDA a patent certification 
described in section 505(j)(2)(A)(vii) of. 
the act. The certification must make one 
of the following statements: (1) That no 
patent information on the drug product 


that is the subject of the ANDA has been 
submitted to FDA; (2) that such patent 
has expired; (3) the date on which such 
patent expires; or (4) that such patent is 
invalid or will not be infringed by the 
manufacture, use, or sale of the new 
drug for which the ANDA:is submitted. 
This last certification is known as a 
“paragraph IV certification.” A notice of 
the paragraph IV certification must be 
provided to each owner of the patent 
which is the subject of the certification 
and to the holder of the approved NDA 
to which the ANDA refers. The 
submission of an ANDA for a drug 
product that is claimed in a patent is an 
infringing act, if that drug product is 
intended to be marketed before the 
expiration of the patent, and may be the 
basis for patent litigation. 


Section 505(j)(5)(B)(iv)? of the act 
provides an incentive for generic 
manufacturers to challenge patents that 
may be invalid or unenforceable by 
filing paragraph IV certifications, 
thereby inviting a patent action against 
them by the patent owner. Section 
505(j)(5)(B)(iv) of the act states that: 

If the [ANDA] contains a [paragraph IV 
certification] and is for a drug for which a 
previous application has been submitted 
under this subsection continuing [sic] such a 
certification, the application shall be made 


1Prior to the enactment of the Food and Drug 


Administration Modernization Act (the 
Modernization Act) of 1997, 180-day exclusivity 
was described at section 505(j)(4)(B)(iv) of the act. 
The Modernization Act added new provisions to 
section 505(j) that resulted in a renumbering of the 
sections. 
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effective not earlier than one hundred and 
eighty days after— 

(I) the date the Secretary receives notice 
from the applicant under the previous 
[ANDA] of the first commercial marketing of 
the drug under the previous [ANDA] or 

(II) the date of a decision of a court? in [a 
patent infringement action] holding the 
patent which is the subject of the 
certification to be invalid or not infringed, 
whichever is earlier. 

This means that an ANDA applicant 
whose application contains a paragraph 
IV certification is protected from 
competition from subsequent generic 
versions of the same drug product for 
180 days after either the first 
commercial marketing of the first ANDA 
applicant’s drug or a decision of a court 
holding the patent that is the subject of 
the paragraph IV certification to be 
invalid or not infringed. This marketing 
protection is commonly known as “‘180- 
day exclusivity” and was created as an 
incentive to generic manufacturers to 
challenge patents that may be invalid, 
not infringed, or unenforceable. 

In the Federal Register of October 3, 
1994 (59 FR 50338 at 50367), FDA 
published the final rule for 
implementing the patent and marketing 
exclusivity provisions of the Hatch- 
Waxman Amendments. Section 
314.107(c)(1) (21 CFR 314.107(c)(1)), the 

lation implementing section 
505(j)(5)(B)(iv) of the act, provides: 

If an abbreviated new drug application 
contains a certification that a relevant patent 
is invalid, unenforceable, or will not be 
infringed and the application is for a generic 
copy of the same listed drug for which one 
or more substantially complete abbreviated 
new drug applications were previously 
submitted containing a certification that the 
same patent was invalid, unenforceable, or 
would not be infringed and the applicant 
submitting the first application has 
successfully defended against a suit for 
patent infringement brought within 45 days 
of the patent owner’s receipt of notice 
submitted under § 314.95, approval of the 
subsequent abbreviated new drug application 
will be made effective no sooner than 180 
days from whichever of the following dates 
is earlier: 

(i) The date the applicant submitting the 
first application first commences commercial 
marketing of its drug product; or 

(ii) The date of a decision of the court 
holding the relevant patent invalid, 
unenforceable, or not infringed. 

added) 

e proposal containing 
§ 314.107(c)(1), published in the Federal 
Register of July 10, 1989 (54 FR 28872 
at 28929), proposing the requirement 
that the first ANDA applicant 
submitting a paragraph IV certification 
be sued for patent infringement in order 


2 The agency interprets the term “‘court” to refer 
to the court that enters final judgment from which 
no appeal can be or has been taken (§ 314.107(e)). 


to obtain the 180-day exclusivity. This 
interpretation was believed to be most 
consistent with the language of the 
Hatch-Waxman Amendments and 
furthered the congressional intent to 
encourage challenges to patents that 
may be invalid or unenforceable (54 FR 
28872 at 28894). In response to a 
comment on the proposed rule, FDA 
added a requirement to the final rule 
that the first ANDA applicant 
submitting a paragraph IV certification 
successfully defend a patent 
infringement suit to be entitled 180-day 
exclusivity. The ‘‘successful defense” 
requirement was established to 
eliminate ‘“‘an incentive for frivolous 
claims of patent invalidity or 
noninfringement because it would give 
ANDA applicants exclusivity even if the 
applicant was unsuccessful in 
defending against the patent owner’s 
lawsuit” (59 FR 50338 at 50353). 

FDA’s requirements for 180-day 
exclusivity have been challenged in 
Inwood Laboratories, Inc. v. Young, 723 
F. Supp. 1523 (D.D.C. 1989), vacated as 
moot, 43 Fed. 3d 712 (D.C. Cir. 1989); 
Mova Pharmaceutical Corp. v. Shalala, 
955 F. Supp. 128 (D.D.C. 1997), and 


Granutec, Inc. et al. v. Shalala et al., No. 


5:97~CV--485-BO(1) (E.D.N.C. July 3, 
1997). The district courts in both 
Inwood and Mova held that 180 days of 
marketing exclusivity should be granted 
to the first ANDA applicant who files a 
paragraph IV certification, regardless of 
whether the applicant is subsequently 
sued for patent infringement. Following 
the Inwood decision and the initial 
district court decision in Mova, FDA 
determined that it would be appropriate 
to acquiesce in the courts’ decisions 
until the issue was resolved by the 
appellate courts. 

e Mova decision was upheld in the 
U.S. Court of Appeals for the District of 
Columbia Circuit, Mova Pharmaceutical 
Corp. v. Shalala No. 97-5082, 1998 U.S. 
App. Lexis 7391 (D.C. Cir. Apr. 14, 
1998). Following the circuit court 
decision, on June 1, 1998, the district 
court in Mova entered an order stating | 
that the successful defense requirement 
of § 314.107(c)(1) is invalid and 
permanently enjoining FDA from 
enforcing it. 

Subsequent to the district court 
decision in Mova and FDA’s 
acquiesence, but prior to the Court of 
Appeals’ decision, the U.S. District 
Court for the Eastern District of North 
Carolina addressed the validity of 
§ 314.107(c)(1) in Granutec v. Shalala 
and, in a holding contrary to the earlier 
Mova district court decision, ordered 
FDA to follow its regulations in 
approving ANDA’s for ranitidine 
hydrochloride. The Granutec decision 


was stayed and appealed to the U.S. 
Court of Appeals for the 4th Circuit, 
which reversed the district court’s 
decision. 

Both the U.S. Court of Appeals for the 
District of Columbia Circuit and the U.S. 
Court of Appeals for the 4th Circuit held 
that FDA’s interpretation of section 
505(j)(5)(B)(iv) as expressed in 
§ 314.107(c)(1) is unsupported by the 
act. FDA has not appealed either 
decision. The effect of these decisions, 
together with the June 1, 1998, order of 
the district court in Mova, is that FDA 
will not enforce the “successful 
defense” provision of § 314.107(c)(1). 
Accordingly, FDA is instituting this 
rulemaking procedure to remove the 
“successful defense” provision from 
§ 314.107(c)(1), and the related 
provision in § 314.107(c)(4). 

Before either court of appeals’ 
decision issued, in the Federal Register 
of November 28, 1997 (62 FR 63268), 
FDA published a clarification stating 
that FDA would apply § 314.107(c)(1) as 
written, including the “successful 
defense” provision. That clarification is 
hereby withdrawn. 

In the near future, FDA will publish 
a proposed rule that will more 
extensively address the agency’s 
interpretation of section 505(j)(5)(B)(iv) 
of the act in a manner consistent with 
the Mova and Granutec decisions. An 
opportunity for public comment will be 
provided when the document is 
published. 


II. Environmental Impact 


The agency has determined under 21 
CFR 25.30(h) that this action is of a type 
that does not individually or 
cumulatively have a significant effect on 
the human environment. Therefore, 
neither an environmental assessment 
nor an environmental impact statement 
is required. 

Ill. Analysis of Impacts 

FDA has examined the impacts of the 
interim rule under Executive Order 
12866, the Regulatory Flexibility Act (5 
U.S.C. 601-612), and the Unfunded 
Mandates Reform Act of 1995 (Pub. L. 
104—4). Executive Order 12866 directs 
agencies to assess all costs and benefits 
of available regulatory alternatives and, 
when regulation is necessary, to select 
regulatory approaches that maximize 
net benefits (including potential 
economic, environmental, public health 
and safety, and other advantages; 
distributive impacts; and equity). 
Executive Order 12866 classifies a rule 
as significant if it meets any one of a 
number of specified conditions, 
including having an annual effect on the 
economy of $100 million or adversely 
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affecting in a material way a sector of 
the economy, competition, or jobs, or if 
it raises novel legal or policy issues. The 
agency believes that this interim rule is 
consistent with the regulatory 
philosophy and principles identified in 
the Executive Order. In addition, the 
interim rule is not a significant 
regulatory action as defined by the 
Executive Order and so is not subject to 
review under the Executive Order. 

The Regulatory Flexibility Act 
requires that if a rule has a significant 
economic impact on a substantial 
number of small entities, the agency 
must analyze regulatory options to 
minimize the economic impact on small 
entities. The agency certifies that this 
interim rule will not have a significant 
economic impact on a substantial 
number of small entities. Therefore, 
under the Regulatory Flexibility Act, no 
further analysis is required. 

The Unfunded Mandates Reform Act 
requires an agency to prepare a 
budgetary impact statement before 
promulgating any rule likely to result in 
a Federal mandate that may result in 
expenditures by State, local, and tribal 
governments or the private sector of 
$100 million (adjusted annually for 
inflation) in any 1 year. The elimination 
of the “‘successful defense” provision of 
§ 314.107(c)(1), and the related 
provision in § 314.107(c)(4), will not 
result in any significant increased 
expenditures by State, local, and tribal 
governments or the private sector. 
Because this interim rule will not result 
in an expenditure of $100 million or 
more on any governmental entity or the 
private sector, no budgetary impact 
statement is required. 

This interim rule is intended to bring 
FDA’s regulations into conformance 
with the Granutec and Mova court 
decisions. The agency believes that this 
interim rule is necessary and that it is 
consistent with the principles of 
Executive Order 12866; that it is not a 
significant regulatory action under that 
Order; that it will not have a significant 
economic impact on a substantial 
number of small entities; and that it is 
not likely to result in an annual 
expenditure in excess of $100 million. 


IV. Paperwork Reduction Act of 1995 


This interim rule contains no 
collections of information, therefore, 
clearance by the Office of Management 
and Budget under the Paperwork 
Reduction Act of 1995 is not required. 


V. Effective Date 


The agency is issuing these 
amendments as an interim rule effective 
November 10, 1998. This action is being 
issued to remove the “‘successful 


defense’’ provision of § 314.107(c)(1), 
and the related provision in 

§ 314.107(c)(4). This action is necessary 
because both the Granutec and Mova 
courts have found the “successful 
defense”’ provision to be without 
support in the act. Indeed, the Mova 
court has ordered FDA not to enforce 
the “successful defense” provision of 

§ 314.107(c)(1). These decisions have 
rendered the “successful defense”’ 
provision, and the related provision in 
§ 314.107(c)(4), a nullity, and FDA can 
find no reason to retain the provisions 
in its regulations. For the foregoing 
reasons, FDA finds, for good cause, that 
notice and public procedure would be 
impracticable, unnecessary, and 
contrary to the public interest; therefore, 
a public comment period before the 
establishment of this interim rule may 
be dispensed with under 5 U.S.C. 
553(b)(B) and § 10.40(e)(1) (21 CFR 
10.40(e)(1)). In addition, the 
Commissioner of Food and Drugs finds 
good cause under 5 U.S.C. 553(d)(3) and 
§ 10.40(c)(4)(ii) for making this interim 
rule effective in less than 30 days. 


VI. Opportunity for Public Comment 


Interested persons may, on or before 
February 3, 1999, submit to the Dockets 
Management Branch (address above) 
written comments regarding this interim 
rule. FDA will use any comments 
received to determine whether this 
interim rule should be modified or 
revoked. Two copies of any comments 
are to be submitted, except that 
individuals may submit one copy. 
Comments are to be identified with the 
docket number found in brackets in the 
heading of this document. Received 
comments may be seen in the Dockets 
Management Branch between 9 a.m. and 
4 p.m., Monday through Friday. 


List of Subjects in 21 CFR Part 314 

Administrative practice and 
procedure, Confidential business 
information, Drugs, Reporting and 
recordkeeping requirements. 

Therefore, under the Federal Food, 
Drug, and Cosmetic Act and under 
authority delegated to the Commissioner 
of Food and Drugs, 21 CFR part 314 is 
amended as follows: 


PART 314—APPLICATIONS FOR FDA 
APPROVAL TO MARKET A NEW DRUG 
OR AN ANTIBIOTIC DRUG 


1. The authority citation for 21 CFR 
part 314 is revised to read as follows: 
Authority: 21 U.S.C. 321, 331, 351, 352, 
353, 355, 371, 374, 379e. 
§314.107 [Amended] 


2. Section 314.107 Effective date of 
approval of a 505(b)(2) application or 


abbreviated new drug application under 
section 505(j) of the act is amended in 
paragraph (c)(1) by removing the phrase 
“and the applicant submitting the first 
application has successfully defended 
against a suit for patent infringement 
brought within 45 days of the patent 
owner’s receipt of notice submitted 
under § 314.95” and in paragraph (c)(4) 
by removing the phrase “if sued for 
patent infringement”’. 

Dated: October 30, 1998. 
William B. Schultz, 
Deputy Commissioner for Policy. 
[FR Doc. 98-29610 Filed 11-2—98; 11:57 am] 
BILLING CODE 4160-01-F 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 
21 CFR Part 520 


Oral Dosage Form New Animal Drugs; 
Levamisole Hydrochioride Soluble 
Drench Powder 


AGENCY: Food and Drug Administration, 
HHS 


ACTION: Final rule. 


SUMMARY: The Food and Drug 
Administration (FDA) is amending the 
animal drug regulations to reflect 
approval of an abbreviated new animal 
drug application (ANADA) filed by Agri 
Laboratories, Ltd. The ANADA provides 
for use of levamisole hydrochloride 
soluble drench powder for use in water 
as an anthelmintic for cattle and sheep. 
EFFECTIVE DATE: November 5, 1998. 

FOR FURTHER INFORMATION CONTACT: 
Lonnie W. Luther, Center for Veterinary 
Medicine (HF V—102), Food and Drug 
Administration, 7500 Standish Pl., 
Rockville, MD 20855, 301-827-0209. 
SUPPLEMENTARY INFORMATION: Agri 
Laboratories, Ltd., P.O. Box 3103, St. 
Joseph, MO 64503-0103, filed ANADA 
200—225 that provides for use of 
Prohibit™ (levamisole hydrochloride) 
soluble drench powder, in 46.8 and 
544.5 gram packages, in water, as an 
anthelmintic for cattle and sheep. 
Levamisole cattle and sheep drench is 
used to treat infections of stomach 
worms (Haemonchus, Trichostrongylus, 
Ostertagia), intestinal worms 
(Trichostrongylus, Cooperia, 
Nematodirus, Bunostomum, 
Oesophagostomum) (Chabertia, sheep 
only), and lung worms (Dictyocaulus). 
Agri Laboratories, Ltd.’s ANADA 200— 
225 is approved as a generic copy of the 
Schering—Plough Corp.’s NADA 112- 
051 Levasole® (levamisole) soluble 
drench. ANADA 200-225 is approved as 
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of August 27, 1998, and § 520.1242a (21 
CFR 520.1242a) is amended to reflect 
the approval. The basis for approval is 
discussed in the freedom of information 
summary. 

In the regulations, § 520.1242a 
provides for use of levamisole 
hydrochloride soluble powder in a 
drench as an anthelmintic for cattle and 
sheep against stomach worms, intestinal 
worms, and lung worms, and in 
drinking water as an anthelmintic for 
swine against large roundworms, 
nodular worms, intestinal threadworms, 
and lungworms. The regulation states 
the drug’s chemical name and assay, 
information that FDA has determined is 
better provided by other references. In 
addition, the rule fails to properly 
reflect the dosage. Thus, FDA is 
amending § 520.1242a to remove the 
chemical name and assay and to better 
reflect the package sizes and dosage. 
Finally, FDA also is redesignating the 
paragraphs to reflect current style 
format. 

In accordance with the freedom of 
information provisions of 21 CFR part 
20 and 514.11(e)(2)(ii), a summary of 
safety and effectiveness data and 
information submitted to support 
approval of this application may be seen 
in the Dockets Management Branch 
(HFA-305), Food and Drug 
Administration, 5630 Fishers Lane, rm. 
1061, Rockville, MD 20852, between 9 
a.m. and 4 p.m., Monday through 
Friday. 

The agency has determined under 21 
CFR 25.33(a)(1) that this action is ofa 
type that does not individually or 
cumulatively have a significant effect on 
the human environment. Therefore, 
neither an environmental assessment 
nor an environmental impact statement 
is required. 

List of Subjects in 21 CFR Part 520 


Animal drugs. 

Therefore, under the Federal Food, 
Drug, and Cosmetic Act and under 
authority delegated to the Commissioner 
of Food and Drugs and redelegated to 
the Center for Veterinary Medicine, 21 
CFR part 520 is amended as follows: 


PART 520—ORAL DOSAGE FORM 
NEW ANIMAL DRUGS 


1. The authority citation for 21 CFR 
part 520 continues to read as follows: 

Authority: 21 U.S.C. 360b. 

2. Section 520.1242a is amended by 
removing paragraphs (a) and (d), by 
redesignating paragraphs (b), (c), (e), 
and (f) as paragraphs (a), (b), (c), and (d), 
respectively, by revising newly 
redesignated paragraphs (a), (b), (c}, 
(d)(1)(i), (d)(1)(iii), (d)(2)(), and by 


adding newly designated paragraph 
(d)(2)(iii) to read as follows: 


§520.1242a Levamisole hydrochloride 
drench and drinking water. 


(a) Specifications. Each package 
contains either 9.075, 11.7, 18.15, 46.8, 
or 544.5 grams of levamisole 
hydrochloride. 


(b) Sponsors. Approval for sponsors 
in 21 CFR 510.600(c) for use as in 
paragraph (d) of this section as follows: 

(1) See 043781 for use of 46.8 gram 
package as in paragraph (d)(1) of this 
section, for 11.7 and 46.8 gram packages 
as in paragraph (d)(2) of this section, 
and for 9.075 and 18.15 gram packages 
as in paragraph (d)(3) of this section. 

(2) See 000061 for use of 46.8 and 
544.5 gram packages as in paragraph 
(d)(1) of this section, for 11.7, 46.8, and 
544.5 gram packages as in paragraph 
(d)(2) of this section, and for 18.15 gram 
package as in paragraph (d)(3) of this 
section. 

(3) See 057561 for use of 46.8 and 
544.5 gram packages as in paragraphs 
(d)(1) and (d)(2) of this section. 

(c) Related tolerances. See § 556.350 
of this chapter. 

(d) Conditions of use. It is used as an 
anthelmintic at 0.365 gram per 100 
pounds of body weight as follows: 

(1) Cattle—{i) Amount. As a single 
oral dose drench using 46.8 or 544.5 
gram packet. 


* * * * * 


(iii) Limitations. Conditions of 
constant helminth exposure may require 
retreatment within 2 to 4 weeks after the 
first treatment. Do not slaughter for food 
within 48 hours of treatment. Not for 
use in dairy animals of breeding age. 
Consult your veterinarian before using 
in severely debilitated animals. Consult 
your veterinarian for assistance in the 
diagnosis, treatment, and control of 
parasitism. Prepare solutions for use as 
follows: 

(a) Dissolve contents of 46.8 gram 
package in water to provide 1 quart (32 


_ fluid ounces) of drench solution and 


administer as a drench at 1/4 ounce per 
100 pounds of body weight as a single 
oral dose. 

(b) Dissolve contents of 46.8 gram 
package in water to provide 8.75 fluid 
ounces of concentrate solution and 
administer as a drench at 2 milliliters 
per 100 pounds of body weight as a 
single oral dose by syringe. 

(c) Dissolve contents of 544.5 gram 
package in 3 liters of waterand ' 
administer as a drench at 2 milliliters 
per 100 pounds of body weight as a 
single oral dose. 


(2) Sheep—{i) Amount. As a single 
oral dose drench using 11.7, 46.8, or 
544.5 gram packet. 
* * * 


* * 


(iii) Limitations. Conditions of 
constant helminth exposure may require 
retreatment within 2 to 4 weeks after the 
first treatment. Do not slaughter for food 
within 72 hours of treatment. Consult 
your veterinarian before using in 
severely debilitated animals. Consult 
your veterinarian for assistance in the 
diagnosis, treatment, and control of 
parasitism. Prepare solutions for use as 
follows: 

(a) Dissolve contents of 11.7 gram 
package in 1 quart (32 ounces) of water 
and administer as a drench at 1 ounce 
per 100 pounds of body weight, or 
dissolve in 10.9 fluid ounces of water 
and administer as a drench at 1 
milliliter per 10 pounds of body weight 
as a single oral dose. 

(b) Dissolve contents of 46.8 gram 
package in 128 fluid ounces (1 gallon) 
of water and administer as a drench at 
1 ounce per 100 pounds of body weight 
as a single oral dose. 

(c) Dissolve contents of 544.5 gram 
package in 3 liters of water and 
administer as a drench at 2 milliliters 
per 100 pounds of body weight as a 
single oral dose. 

* * * * * 


Dated: October 23, 1998. 
Stephen F. Sundlof, 
Director, Center for Veterinary Medicine. 
{FR Doc. 98—29613 Filed 11-4—98; 8:45 am] 
BILLING CODE 4160-01-F 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 
21 CFR Part 520 


Oral Dosage Form New Animal Drugs; 
Sulfadimethoxine Soluble Powder and 
Oral Solution 


AGENCY: Food and Drug Administration, 
HHS. 


ACTION: Final rule. 


SUMMARY: The Food and Drug 
Administration (FDA) is amending the 
animal drug regulations to reflect 
approval of two abbreviated new animal 
drug applications (ANADA’s) filed by 
Med—Pharmex, Inc. One ANADA 
provides for the use of sulfadimethoxine 
soluble powder for use in drinking 
water or as a drench, and the second 
ANADA provides for the use of the oral 
solution in drinking water or as a 
drench, for the treatment of chickens, 
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turkeys, and dairy calves, dairy heifers, 
and beef cattle. 


EFFECTIVE DATE: November 5, 1998. 


FOR FURTHER INFORMATION CONTACT: 
Lonnie W. Luther, Center for Veterinary 
Medicine (HF V—102), Food and Drug 
Administration, 7500 Standish P1., 
Rockville, MD 20855, 301-827-0209. 


SUPPLEMENTARY INFORMATION: Med— 
Pharmex, Inc., 2727 Thompson Creek 
Rd, Pomona, CA 91767-1861, has filed 
both ANADA 200-238 that provides for 
the use of Sulfasol® (sulfadimethoxine) 
soluble powder, and ANADA 200-251 
that provides for use of Sulforal® 
(sulfadimethoxine) concentrated 
solution, both for use in drinking water 
or as a drench for the treatment of 
disease outbreaks as follows: 
Coccidiosis, fowl cholera, and infectious 
coryza in chickens; coccidiosis and fowl 
cholera in meat-producing turkeys; and 
shipping fever complex and bacterial 
pneumonia associated with Pasteurella 
spp. sensitive to sulfadimethoxine, and 
calf diphtheria and foot rot associated 
with Sphaerophorus necrophorus 
sensitive to sulfadimethoxine in dairy 
calves, dairy heifers, and beef cattle. 

ANADA 200-238 is approved as a 
generic copy of Pfizer, Inc.’s NADA 46— 
285 for Albon® (sulfadimethoxine 
soluble powder). ANADA 200-238 is 
approved as of July 28, 1998. 

ANADA 200-251 is approved as a 
generic copy of Pfizer, Inc.’s NADA 31- 
205 for Albon® (sulfadimethoxine 
12.5% concentrated solution). ANADA 
200-251 is approved as of August 3, 
1998. 

Currently the regulations in 
§ 520.2220a (21 CFR 520.2220a) do not 
specify which sponsors have approval 
for the oral solution or the soluble 
powder. The section is amended to 
combine paragraphs (a) and (b) to 
specify the approvals, including the 
new approvals. The basis for approval is 
discussed in the freedom of information 
summaries. 

In amending § 520.2220a paragraph 
(a) is revised, paragraph (b) is removed, 
and paragraphs (c) through (e) are 
redesignated as paragraphs (b) through 
(d), respectively. 

In accordance with the freedom of 
information provisions of 21 CFR part 
20 and 514.11(e)(2)(ii), a summary of 
safety and effectiveness data and 
information submitted to support 
approval of these applications may be 
seen in the Dockets Management Branch 
(HFA-305), Food and Drug 
Administration, 5630 Fishers Lane, rm. 
1061, Rockville, MD 20852, between 9 
a.m. and 4 p.m., Monday through 
Friday. 


The agency has determined under 21 
CFR 25.33(a)(1) that this action is of a 
type that does not individually or 
cumulatively have a significant effect on 
the human environment. Therefore, 
neither an environmental assessment 
nor an environmental impact statement 
is required. 

List of Subjects in 21 CFR Part 520 

Animal drugs. 

Therefore, under the Federal Food, 
Drug, and Cosmetic Act and under 
authority delegated to the Commissioner 
of Food and Drugs and redelegated to 
the Center for Veterinary Medicine, 21 
CFR part 520 is amended as follows: 


PART 520—ORAL DOSAGE FORM 
NEW ANIMAL DRUGS 


1. The authority citation for 21 CFR 
part 520 continues to read as follows: 

Authority: 21 U.S.C. 360b. 

2. Section 520.2220a is amended by 
revising paragraph (a), by removing 
paragraph (b), and by redesignating 
paragraphs (c) through (e) as paragraphs 
(b) through (d), respectively, to read as 
follows: 


§520.2220a Sulfadimethoxine oral 
solution and soluble powder. 

(a) Approvals. (1) For oral solution 
containing 12.5 percent (3.75 grams per 
ounce) sulfadimethoxine, see Nos. 
000010, 000069, 051259, 057561, and 
059130 in § 510.600(c). 

(2) For soluble powder, each package 
containing the equivalent of 94.6 grams 
of sulfadimethoxine (as the sodium 
salt), see Nos. 000069, 051259, and 
057561 in § 510.600(c). 


* * * * 


Dated: October 22, 1998. 
Stephen F. Sundlof, 
Director, Center for Veterinary Medicine. 
[FR Doc. 98—29612 Filed 11-4—98; 8:45 am] 
BILLING CODE 4160-01-F 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 
21 CFR Part 522 


Animal Drugs, Feeds, and Related 
Products; Change of Sponsor; 
Technical Amendment 


AGENCY: Food and Drug Administration, 
HHS. 


ACTION: Final rule; technical 
amendment. 


SUMMARY: The Food and Drug 
Administration (FDA) is amending the 
animal drug regulations to reflect the 


correct sponsor for an approved new 
animal drug application. The sponsor 
that is currently specified in the 
regulations is incorrect. This document 
amends the regulations to correct that 
error. 


EFFECTIVE DATE: November 5, 1998. 


FOR FURTHER INFORMATION CONTACT: 
LaJuana D. Caldwell, Office of Policy 
(HF-27), 5600 Fishers Lane, Rockville, 
MD 20857, 301-443-2994. 


SUPPLEMENTARY INFORMATION: FDA has 
discovered that an error has become 
incorporated into the agency’s 
regulations for animal drugs, feeds, and 
related products. An amendment 
published on June 30, 1997 (62 FR 
35075), amended § 522.1044 (21 CFR 
522.1044) in paragraph (b)(3) by 
removing “054273” and adding in its 
place “000010”. However, 

§ 522.1044(b)(3) was not added to the 
agency’s regulations until August 26, 
1997 (62 FR 45157). Because 

§ 522.1044(b)(3) did not exist when the 
amendment was made, the regulations 
were not amended and therefore the 
regulations are incorrect. This document 
corrects that error. 


List of Subjects in 21 CFR Part 522 

Animal drugs. 

Therefore, under the Federal Food, 
Drug, and Cosmetic Act and under 
authority delegated to the Commissioner 
of Food and Drugs and redelegated to 


the Center for Veterinary Medicine, 21 
CFR part 522 is amended as follows: 


PART 522—iIMPLANTATION OR 
INJECTABLE DOSAGE FORM NEW 
ANIMAL DRUGS 


1. The authority citation for 21 CFR 
part 522 continues to read as follows: 


Authority: 21 U.S.C. 360b. 


§ 522.1044 [Amended] 

2. Section 522.1044 Gentamicin 
sulfate injection is amended in 
paragraph (b)(3) by removing “054273” 
and adding in its place “000010”. 

Dated: October 22, 1998. 

Stephen F. Sundlof, 

Director, Center for Veterinary Medicine. 
[FR Doc. 98-29611 Filed 114-98; 8:45 am] 
BILLING CODE 4160-01-F 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 
21 CFR Parts 524 and 556 


Ophthalmic and Topical Dosage Form 
New Animal Drugs; Eprinomectin 


AGENCY: Food and Drug Administration, 
HHS. 
ACTION: Final rule. 


SUMMARY: The Food and Drug 
Administration (FDA) is amending the 
animal drug regulations to reflect 
approval of a supplemental new animal 
drug application (NADA) filed by Merial 
Ltd. The supplemental NADA provides 
for topical use of eprinomectin on cattle 
for treatment and control of two 
additional gastrointestinal roundworms 
and to establish of an acceptable daily 
intake (ADI) and tolerance for 
eprinomecrin residues in cattle muscle. 
EFFECTIVE DATE: November 5, 1998. 

FOR FURTHER INFORMATION CONTACT: 
Estella Z. Jones, Center for Veterinary 
Medicine (HFV—135), Food and Drug 
Administration, 7500 Standish PI., 
Rockville, MD 20855, 301-594-1643. 
SUPPLEMENTARY INFORMATION: Merial 
Ltd., 2100 Ronson Rd., Iselin, NJ 08830— 
3077, is sponsor of NADA 141-079 that 
provides for use of lvomec® Eprinex™ 
Pour-On (5 milligrams per milliliter 
eprinomectin) on beef and dairy cattle 
for treatment and control of 
gastrointestinal roundworm, lungworm, 
cattle grub, lice, mange mite, and horn 
fly infections. The sponsor filed a 
supplemental NADA that provides for 
use of the product for treatment and 
control of Strongyloides papillosus 
(adults) and Trichostrongylus 
longispicularis (adults). The 
supplemental NADA is approved as of 
August 9, 1998, and 21 CFR 
524.814(d)(2) is revised to reflect the 
approval. The basis of approval is 
discussed in the freedom of information 
summary. 

A tolerance for residues of 
eprinomectin in the muscle of cattle has 
not previously been established. At this 
time, 21 CFR 556.227 is amended to 
establish a tolerance for eprinomectin 
residues in cattle muscle. Also, the 
regulation is amended to establish an 
ADI for safe daily human intake of 
residues of eprinomectin. The ADI is the 
amount of total drug residue that can be 
safely consumed by humans every day. 

In accordance with the freedom of 
information provisions of 21 CFR part 
20 and 514.11(e)(2)(ii), a summary of 
safety and effectiveness data and 
information submitted to support 


approval of this supplemental 
application may be seen in the Dockets 
Management Branch (HFA-305), Food 
and Drug Administration, 5630 Fishers 
Lane, rm. 1061, Rockville, MD 20852, 
between 9 a.m. and 4 p.m., Monday 
through Friday. 

Under 21 U.S.C. 360b(c)(2)(F)(iii), this 
supplemental approval for food- 
producing animals qualifies for 3 years 
of marketing exclusivity beginning 
August 9, 1998, because the supplement 
contains substantial evidence of the 
effectiveness of the drug involved, 
studies of animal safety or, in the case 
of food-producing animals, human food 
safety studies (other than 
bioequivalence or residue studies) 
required for approval of the supplement 
and conducted or sponsored by the 
applicant. The 3 years of marketing 
exclusivity applies only to use of the 
drug as approved in this supplemental 
NADA. 

The agency has determined under 21 
CFR 25.33(a)(1) that this action is ofa 
type that does not individually or 
cumulatively have a significant effect on 
the human environment. Therefore, 
neither an environmental assessment 
nor an environmental impact statement 
is required. 

List of Subjects 
21 CFR Part 524 

Animal drugs. 

21 CFR Part 556 


Animal drugs, Foods. 

Therefore, under the Federal Food, 
Drug, and Cosmetic Act and under 
authority delegated to the Commissioner 
of Food and Drugs and redelegated to 
the Center for Veterinary Medicine, 21 
CFR parts 524 and 556 are amended as 
follows: 


PART 524—OPHTHALMIC AND 
TOPICAL DOSAGE FORM NEW 
ANIMAL DRUGS 


1. The authority citation for 21 CFR 
part 524 continues to read as follows: 


Authority: 21 U.S.C. 360b. 


2. Section 524.814 is amended by 
revising paragraph (d)(2) to read as 
follows: 


§ 524.814 Eprinomectin. 
* * * * * 

(d)* * * 

(2) Indications for use. The drug is 
used in beef and dairy cattle for 
treatment and control of gastrointestinal 
roundworms (Haemonchus placei (adult 
and L4), Ostertagia ostertagi (adult and 
L4, including inhibited L4), 
Trichostrongylus axei (adult and L4), T. 


colubriformis (adult and L4), T. 
longispicularis (adult), Cooperia 
oncophora (adult and L4), C. punctata 
(adult and L4), C. surnabada (adult and 
L4), Nematodirus helvetianus (adult and 
L4), Bunostomum phlebotomum (adult 
and L4), Oesophagostomum radiatum 
(adult and L4), Strongyloides papillosus 
(adults), Trichuris spp. (adults)); 
lungworms (Dictyocaulus viviparus, 
adult and L4); cattle grubs (all parasitic 
stages Hypoderma lineatum, H. bovis); 
lice (Damalinia bovis, Linognathus 
vituli, Haematopinus eurysternus, 
Solenopotes capillatus); mange mites 
(Chorioptes bovis, Sarcoptes scabiei); 
and horn flies (Haematobia irritans). 
Controls and protects from reinfection 
of D. vivaparus for 21 days after 
treatment and H. irritans for 7 days after 
treatment. 


* * * * * 


PART 556—TOLERANCES FOR 
RESIDUES OF NEW ANIMAL DRUGS 
IN FOOD 


3. The authority citation for 21 CFR 
part 556 continues to read as follows: 


Authority: 21 U.S.C. 342, 360b, 371. 


4. Section 556.227 is revised to read 
as follows: 


§ 556.227 Eprinomectin. 

(a) Acceptable daily intake (ADI). The 
ADI for total residues of eprinomectin is 
10 micrograms per kilogram of body 
weight per day. 

(b) Tolerances—{1) Cattle. Tolerances 
are established for residues of 
eprinomectin Bia (marker residue) in 
milk of 12 parts per billion, in liver 
(target tissue) of 4.8 parts per million, 
and in muscle of 100 parts per billion. 

(2) [Reserved] 

Dated: September 20, 1998. 

Margaret Ann Miller ’ 

Acting Director, Office of New Animal Drug 
Evaluation, Center for Veterinary Medicine. 
[FR Doc. 98—29614 Filed 11-4—98; 8:45 am] 
BILLING CODE 4160-01-F 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 
21 CFR Part 872 
[Docket No. 98P-0731] 


Dental Devices; Classification of 
Sulfide Detection Device 


AGENCY: Food and Drug Administration, 
HHS. 


ACTION: Final rule. 
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SUMMARY: The Food and Drug 
Administration (FDA) is classifying the 
sulfide detection device into class II 
(special controls). The special controls 
that will apply to the sulfide detection 
device are restriction to prescription 
use, conformance with recognized 
standards relating to biocompatibility, 
electrical safety and sterility, 
submission of performance data from 
analytical and clinical studies 
demonstrating device effectiveness and 
adherence to specific labeling 
requirements. The agency is taking this 
action in response to a petition 
submitted under the Federal Food, 
Drug, and Cosmetic Act (the act) as 
amended by the Medical Device 
Amendments of 1976, the Safe Medical 
Devices Act of 1990, and the Food and 
Drug Modernization Act of 1997. The 
agency is classifying sulfide detection 
devices into class II (special controls) in 
order to provide a reasonable assurance 
of safety and effectiveness of the device. 
EFFECTIVE DATE: December 7, 1998. 

FOR FURTHER INFORMATION CONTACT: 
Robert S. Betz, Center for Devices and 
Radiological Health (HFZ—480), Food 
and Drug Administration, 9200 
Corporate Blvd., Rockville, MD 20850, 
301-827-5283. 

SUPPLEMENTARY INFORMATION: 


I. Background 


In accordance with section 513(f)(1) of 
the act (21 U.S.C. 360c(f)(1)), devices 
that were not in commercial distribution 
before May 28, 1976, the date of the 
enactment of the Medical Device 
Amendments 1976, generally referred to 
as postamendments devices are 
classified automatically by statute into 
class III without any rulemaking 
process. These devices remain in class 
Ill and require premarket approval, 
unless and until the device is classified 
or reclassified into class I or II or FDA 
issues an order finding the device to be 
substantially equivalent, in accordance 
with section 513(i) of the act, to a 
predicate device that does not require 
premarket approval. The agency 
determines whether new devices are 
substantially equivalent to previously 
marketed devices by means of 
premarket notification procedures in 
section 510(k) of the act (21 U.S.C. 
360(k)) and 21 CFR part 807 of the FDA 

lations. 

Section 513(f)(2) of the act provides 
that any person who submits a 

premarket notification under section 
510(k) of the act for a device that has not 
previously been classified may, within 
30 days after receiving an order 
classifying the device in class III under 
section 513(f)(1) of the act, request FDA 


to classify the device under the criteria 
set forth in section 513(a)(1). FDA shall, 
within 60 days of receiving such as 
request, classify the device by written 
order. This classification shall be the 
initial classification of the device. 
Within 30 days after the issuance of an 
order classifying the device, FDA must 
publish a notice in the Federal Register 
announcing such classification. 

In accordance with section 513(f)(1) of 
the act, FDA issued an order on May 15, 
1998, classifying sulfide detection 
devices in class III. On May 18, 1998, 
Diamond General Development Corp. 
submitted a petition requesting 
classification into class II of the 
Diamond Probe®/Perio 2000 System 
that is intended to measure periodontal 
pocket probing depths, evaluate the 
presence or absence of bleeding on 
probing, and to detect the presence of 
sulfides in periodontal pockets of adult 
patients. After reviewing the 
information submitted in the petition, 
its amendments, K980749, and medical 
literature, FDA concludes that this 
device, and substantially equivalent 
devices of this generic type, can be 
classified into class II with the 
establishment of special controls. In 
accordance with 513(f)(2) of the act, 
FDA reviewed the petition in order to 
classify the device under the criteria for 
classification set forth in 513(a)(1) of the 
act. Devices are to be classified into 
class II if general controls, by 
themselves, are insufficient to provide 
reasonable assurance of the safety and 
effectiveness of the device and there is 
sufficient information to develop special 


‘controls to provide such assurance. 


After reviewing the information 
submitted in the petition, FDA 
determined that sulfide detection 
devices can be classified into class II 
with the establishment of special 
controls. FDA believes that general 
controls and special controls will 
provide reasonable assurance of safety 
and effectiveness of the device. 

FDA has identified the following risks 
to health associated with this type of 
device: (1) Risks associated with the 
inability to develop adequate directions 
for use; (2) risks associated with 
biocompatibility, electrical safety, and 
sterility; (3) risks related to inaccurate 
device performance; and (4) risks 
associated with improper device use. 

FDA determined that the special 
controls described below address these 
risks and provide reasonable assurance 
of the safety and effectiveness of the 
device. Therefore on July 17, 1998, FDA 
issued an order to the petitioner 
classifying the sulfide detection device 
as described previously into class II 


subject to the special controls described 
below. 

Additionally, FDA is codifying the 
classification of this device by adding 
§ 872.1870 Sulfide detection device. 

In addition to the general controls of 
the act, the sulfide detection device is 
subject to the following special controls 
which, combined with general controls, 
provide reasonable assurance of the 
safety and effectiveness of the device: 
(1) Restriction of the sale, distribution, 
and use of this device to prescription 
use in accordance with 21 CFR 801.109; 
(2). conformance with recognized 
standards for biocompatibility, electrical 
safety, and sterility; (3) clinical and 
analytical testing sufficient to 
demonstrate that the device accurately 
measures probing depths, detects the 
presence or absence of bleeding on 
probing, and accurately detects the 
presence of sulfides in periodontal 
pockets in adult patients; (4) labeling 
that includes proper instructions for 
device storage, use, and maintenance. 

Section 510(m) of the act provides 
that FDA may exempt a class II device 
from the premarket notification 
requirements under section 510(k) of the 
act, if FDA determines that premarket 
notification is not necessary to provide 
reasonable assurance of the safety and 
efficacy of the device. FDA has 
determined premarket notification is 
necessary to provide reasonable 
assurance of the safety and effectiveness 
of the device, and therefore, the device 
is not exempt from the premarket 
notification requirements. Thus persons 
who intend to market this device must 
submit to FDA a premarket notification 
prior to marketing the device. 


II. Environmental Impact 


The agency has determined under 21 
CFR 25.34(b) that this action is of a type 
that does not individually or 
cumulatively have a significant effect on 
the human environment. Therefore, 
neither an environmental assessment 
nor an environmental impact statement 
is required. 

Ill. Analysis of Impacts 


FDA has examined the impacts of this 
final rule under Executive Order 12866 
and the Regulatory Flexibility Act (5 
U.S.C. 601-612) (as amended by subtitle 
D of the Small Business Regulatory 
Flexibility Act (Pub. L. 104-121), and 
the Unfunded Mandates Reform Act of 
1995 (Pub. L. 104—4). Executive Order 
12866 directs agencies to assess all costs 
of available regulatory alternatives and, 
when regulation is necessary, to select 
regulatory approaches that maximize 
net benefits (including potential 
economic, environmental, public health 


Federal Register/Vol. 63, No. 214/Thursday, November 5, 1998/Rules and Regulations 


59717 


and safety, and other advantages; 
distributive impacts; and equity). The 
agency believes that this final rule is 
consistent with the regulatory 
philosophy and principles identified in 
the Executive Order. In addition, the 
final rule is not a significant regulatory 
action as defined by the Executive 
Order, and so it is not subject to review 
under the Executive Order. 

The Regulatory Flexibility Act 
requires agencies to analyze regulatory 
options that would minimize any 
significant impact of a rule on small 
entities. Classification of these devices 
in class II will relieve manufacturers of 
the device of the cost of complying with 
the premarket approval requirements of 
section 515 of the act (21 U.S.C. 360e), 
and may permit small potential 
competitors to enter the marketplace by 
lowering their costs. The agency 
therefore, certifies that the final rule ~ 
will not have a significant impact on a 
substantial number of small entities. In 
addition, this final rule will not impose 
costs of $100 million or more on either 
the private sector or State, local, and 
tribal governments in the aggregate, and, 
therefore a summary statement of 
analysis under section 202(a) of the 
Unfunded Mandates Act is not required. 


IV. Paperwork Reduction Act of 1995 


This final rule contains no collections 
of information. Therefore, clearance by 
the Office of Management and Budget, 
under the Paperwork Reduction Act of 
1995 is not required. 


V. References 


The following references have been 
placed on display in the Dockets 
Management Branch (HFA-305), Food 
and Drug Administration, 5630 Fishers 
Lane, rm. 1061, Rockville, MD, 20852, 
and may be seen by interested persons 
between 9 a.m. and 4 p.m., Monday 
through Friday. 

1. Petition from Diamond General 
Development Corp., dated May 18, 1998. 

2. Solis-Gaffar, M. C., T. Fischer, and A. 
Gaffar, ‘Instrumental Evaluation of Odor 
Produced by Specific Oral Microorganisms,” 
Journal of Cosmetic Chemistry, vol. 30, pp. 
241 to 247, 1979. 

3. Solis-Gaffar, M. C., K. N. Rustogi, and A. 
Gaffar, ‘Hydrogen Sulfide Production from 
Gingival Crevicular Fluid,” Journal of 
Periodontology, vol. 5 (10), pp. 603 to 606, 
1980. 


List of Subjects in 21 CFR Part 872 


Medical devices. 

Therefore, under the Federal Food, 
Drug, and Cosmetic Act and under 
authority delegated to the Commissioner 
of Food and Drugs, 21 CFR part 872 is 
amended as follows: 


PART 872—DENTAL DEVICES 


1. The authority citation for 21 CFR 
part 872 continues to read as follows: 


Authority: 21 U.S.C. 351, 360, 360c, 360e, 
360}, 371. 


2. Section 872.1870 is added to 
subpart B to read as follows: 


§ 872.1870 Sulfide detection device. 


(a) Identification. A sulfide detection 
device is a device consisting of an AC- 
powered control unit, probe handle, 
probe tips, cables, and accessories. This 
device is intended to be used in vivo, 
to manually measure periodontal pocket 
probing depths, detect the presence or 
absence of bleeding on probing, and 
detect the presence of sulfides in 
periodontal pockets, as an adjunct in the 
diagnosis of periodontal diseases in 
adult patients. 

(b) Classification. Class II (special 
controls) prescription use in accordance 
with § 801.109 of this chapter; 
conformance with recognized standards 
of biocompatibility, electrical safety, 
and sterility; clinical and analytical 
performance testing, and proper 
labeling. 

Dated: August 25, 1998. 

D.B. Burlington, 

Director, Center for Devices and Radiological 
Health. 

[FR Doc. 98—29569 Filed 11—4—98; 8:45 am] 
BILLING CODE 4160-01-F 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 
21 CFR Part 880 
[Docket No. 98N-0087] 


General Hospital and Personal Use 
Devices: Classification of the Apgar 
Timer, Lice Removal Kit, and Infusion 
Stand 


AGENCY: Food and Drug Administration, 
HHS. 


ACTION: Final rule. 


SUMMARY: The Food and Drug 
Administration (FDA) is classifying the 
Apgar timer, the lice removal kit, and 
the infusion stand into class I (general 
controls) based on new information 
regarding these devices. FDA is also 
exempting the devices from the 
requirement of premarket notification 
and is exempting the Apgar timer from 
most of the requirements of the good 
manufacturing practice regulations. This 
action is taken under the Federal Food, 
Drug, and Cosmetic Act (the act), as 


amended by Medical Device 
Amendments of 1976 (the amendments), 
the Safe Medical Devices Act of 1990 
(SMDA), and the Food and Drug 
Administration Modernization Act of 
1997 (FDAMA). 

EFFECTIVE DATE: December 7, 1998. 

FOR FURTHER INFORMATION CONTACT: 
Patricia M. Cricenti, Center for Devices 
and Radiological Health (HFZ—480), 
Food and Drug Administration, 9200 
Corporate Blvd., Rockville, MD 20850, 
301-443-8913. 


SUPPLEMENTARY INFORMATION: 
I. Background 


In the Federal Register of March 10, 
1998 (63 FR 11632), FDA issued a 
proposed rule to classify the Apgar 
timer, the lice removal kit, and the 
infusion stand into class I (general 
controls) and to exempt them from 
premarket notification procedures based 
on new information regarding these 
devices. FDA also proposed to exempt 
the Apgar timer from the current good 
manufacturing practice requirements in 
part 820 (21 CFR part 820), with the 
exception of § 820.180, with respect to 
general requirements concerning 
records, and § 820.198, with respect to 
complaint files. 

Interested persons were given until 
June 8, 1998, to comment on the 
proposed rule. FDA did not receive any 
comments on the proposed rule. 


II. FDA’s Conclusion 


FDA has concluded that the Apgar 
timer, the lice removal kit, and the 
infusion stand do not present 
unreasonable risks to the public health 
and that general controls would provide 
reasonable assurance of the safety and 
effectiveness of the devices. On 
November 21, 1997, the President 
signed FDAMA into law. Section 206 of 
FDAMA, in part, added a new section 
510(]) to the act (21 U.S.C. 360(])). 
Under section 501 of FDAMA, new 
section 510(l) became effective on 
February 19, 1998. New section 510(l) 
provides that a class I device is exempt 
from the premarket notification 
requirements under section 510(k) of the 
act, unless the device is intended for a 
use which is of substantial importance 
in preventing impairment of human 
health or it presents a potential 
unreasonable risk of illness or injury 
(hereinafter referred to as ‘‘reserved 
criteria”). FDA has determined that 
these devices do not meet the reserved 
criteria and, therefore, they are exempt 
from the premarket notification 
requirements. FDA is finalizing the 
classification of these devices, the 
exemptions from premarket notification 
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for all of the devices, and the exemption 
from the good manufacturing practices 
requirements for the Apgar timer. 


Il. Environmental Impact 


The agency has determined under 21 
CFR 25.34(b) that this action is of a type 
that does not individually or 
cumulatively have a significant effect on 
the human environment. Therefore, 
neither an environmental assessment 
nor an environmental impact statement 
is required. 

IV. Analysis of Impacts 


FDA has examined the impacts of the 
final rule under Executive Order 12866 
and the Regulatory Flexibility Act (5 
U.S.C. 601-612). Executive Order 12866 
directs agencies to assess all costs and 
benefits of available regulatory 
alternatives and, when regulation is 
necessary, to select regulatory 
approaches that maximize net benefits 
{including potential economic, 
environmental, public health and safety, 
and other advantages; distributive 
impacts; and equity). The agency 
believes that this final rule is consistent 
with the regulatory philosophy and 
principles identified in the Executive 
Order. In addition, the final rule is not 
a significant regulatory action as defined 
by the Executive Order and so is not 
subject to review under the Executive 
Order. 

The Regulatory Flexibility Act 
requires agencies to analyze regulatory 
options that would minimize any 
significant impact of a rule on small 
entities. As noted previously, FDA may 
classify devices into one of three 
regulatory classes according to the 
degree of control needed to provide 
reasonable assurance of safety and 
effectiveness. For these three devices, 
FDA is classifying them into class I, the 
lowest level of control allowed. 
Therefore, the agency certifies that this 
final rule will not have a significant 
economic impact on a substantial 
number of small entities. Therefore, 
under the Regulatory Flexibility Act, no 
further analysis is required. 


V. Paperwork Reduction Act of 1995 


FDA concludes that this final rule 
contains no collections of information. 
Therefore, clearance by the Office of 
Management and Budget under the 
Paperwork Reduction Act of 1995 is not 
required. 

List of Subjects in 21 CFR Part 880 


Medical devices. 

Therefore, under the Federal Food, 
Drug and Cosmetic Act and under 
authority delegated to the Commissioner 


of Food and Drugs, part 880 is amended 
as follows: 


PART 880—GENERAL HOSPITAL AND 
PERSONAL USE DEVICES 


1. The authority citation for 21 CFR 
part 880 continues to read as follows: 

Authority: 21 U.S.C. 351, 360, 360c, 360e, 
360j, 371. 

2. Section 880.2930 is added to 
subpart C to read as follows: 


§ 880.2930 Apgar timer. 


(a) Identification. The Apgar timer is 
a device intended to alert a health care 
provider to take the Apgar score of a 
newborn infant. 


(b) Classification. Class I (general 
controls). The device is exempt from the 
premarket notification procedures in 
subpart E of part 807 of this chapter 
subject to the limitations in § 880.9. The 
device is also exempt from the current 
good manufacturing practice 
requirements in part 820 of this chapter, 
with the exception of § 820.180 of this 
chapter, with respect to general 
requirements concerning records, and 
§ 820.198 of this chapter, with respect to 
complaint files. 


3. Section 880.5960 is added to 
subpart F to read as follows: 


§ 880.5960 Lice removal kit. 


(a) Identification. The lice removal kit 
is a comb or comb-like device intended 
to remove and/or kill lice and nits from 
head and body hair. It may or may not 
be battery operated. 


(b) Classification. Class I (general 
controls). The device is exempt from the 
premarket notification procedures in 
subpart E of part 807 of this chapter 
subject to the limitations in § 880.9. 

4. Section 880.6990 is added to 
subpart G to read as follows: 


§ 880.6990 infusion stand. 


(a) Identification. The infusion stand 
is a stationary or movable stand 
intended to hold infusion liquids, 
infusion accessories, and other medical 
devices. 


(b) Classification. Class I (general 
controls). The device is exempt from the 
premarket notification procedures in 
subpart E of part 807 of this chapter 
subject to the limitations in § 880.9. 

Dated: September 16, 1998. 


D.B. Burlington, 


Director, Center for Devices and Radiological 
Health. 


[FR Doc. 98-29568 Filed 114-98; 8:45 am] 
BILLING CODE 4160-01-F 


DEPARTMENT OF DEFENSE 
Office of the Secretary 
32 CFR Part 311 


OSD Privacy Program 


AGENCY: Office of the Secretary, DOD. 
ACTION: Final rule. 


SUMMARY: The Office of the Secretary of 
Defense deleted an exempt system of 
records identified as DODDS 25, 
entitled DoDDS Internal Review Office 
Project File on June 12, 1998, 62 FR 
32193. Therefore, the exemption rule is 
being removed. 

EFFECTIVE DATE: June 12, 1998. 

FOR FURTHER INFORMATION CONTACT: Mr. 
David Bosworth at (703) 695-0970. 
SUPPLEMENTARY INFORMATION: 

Executive Order 12866. It has been 
determined that this Privacy Act rule for * 
the Department of Defense does not 
constitute ‘significant regulatory action’. 
Analysis of the rule indicates that it 
does not have an annual effect on the 
economy of $100 million or more; does 
not create a serious inconsistency or 
otherwise interfere with an action taken 
or planned by another agency; does not 
materially alter the budgetary impact of 
entitlements, grants, user fees, or loan 
programs or the rights and obligations of 
recipients thereof; does not raise novel 
legal or policy issues arising out of legal 
mandates, the President’s priorities, or 
the principles set forth in Executive 
Order 12866. 

Regulatory Flexibility Act. It has been 
determined that this Privacy Act rule for 
the Department of Defense does not 
have significant economic impact on a 
substantial number of small entities 
because it is concerned only with the 
administration of Privacy Act systems of 
records within the Department of 
Defense. 

Paperwork Reduction Act. It has been 
determined that this Privacy Act rule for 
the Department of Defense imposes no 
information requirements beyond the 
Department of Defense and that the 
information collected within the 
Department of Defense is necessary and 
consistent with 5 U.S.C. 552a, known as 
the Privacy Act, and 44 U.S.C. Chapter 
35. 


List of Subjects in 32 CFR part 311. 

Privacy. 

Accordingly, 32 CFR part 311 is 
amended as follows: 

1. The authority citation for 32 CFR 
part 311 continues to read as follows: 


Authority: Pub.L. 93-579, 88 Stat 1896 (5 
U.S.C.552a). 


2. Section 311.7, paragraph (c)(7) is 
removed and reserved as follows: 
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§ 311.7 Procedures for exemptions. 
* * * * * 

(c) & 2 

(7) [Reserved] 


* * * * * 


Dated: October 30, 1998. 


L. M. Bynum, 

Alternate OSD Federal Register Liaison 
Officer, Department of Defense. 

[FR Doc. 98-29575 Filed 114-95; 8:45 am] 
BILLING CODE 5000-04-F 


DEPARTMENT OF TRANSPORTATION 
Coast Guard 

33 CFR Part 165 

[CGD01-98-157] 

RIN 2115—AA97 


Safety Zone: Building Owners and 
Managers Fireworks, Hudson River, 
Manhattan, NY 

AGENCY: Coast Guard, DOT. 

ACTION: Temporary final rule. 


SUMMARY: The Coast Guard is 
establishing a temporary safety zone for 
the Building Owners and Managers 
Fireworks program located on the 
Hudson River, Manhattan, New York. 
This action is necessary to provide for 
the safety of life on navigable waters 
during the event. This action is 
intended to restrict vessel traffic on a 
portion of the Hudson River. 


DATES: This rule is effective from 10 
p.m. until 11:30 p.m., on Friday, 
November 13, 1998. There is no rain 
date for this event. 

ADDRESSES: Documents as indicated in 
this preamble are available for 
inspection or copying at Coast Guard 
Activities New York, 212 Coast Guard 
Drive, room 205, Staten Island, New 
York 10305, between 8 a.m. and 3 p.m., 
Monday through Friday, except Federal 
holidays. The telephone number is (718) 
354—4195. 

FOR FURTHER INFORMATION CONTACT: 
Lieutenant (Junior Grade) A. Kenneally, 
Waterways Oversight Branch, Coast 
Guard Activities New York, at (718) 
354—4195. 


SUPPLEMENTARY INFORMATION: 
Regulatory History 


Pursuant to 5 U.S.C. 553, a notice of 
proposed rulemaking (NPRM) was not 
published for this regulation. Good 
cause exists for not publishing an NPRM 
and for making this regulation effective 
less than 30 days after Federal Register 
publication. Due to the date the 


Application for Approval of Marine 
Event was received, there was 
insufficient time to draft and publish an 
NPRM. Any delay encountered in this 
regulation’s effective date would be 
contrary to public interest since 
immediate action is needed to close a 
portion of the waterway and protect the 
maritime public from the hazards 
associated with this fireworks display. 


Background and Purpose 


On September 10, 1998, Bay 
Fireworks submitted an application to 


‘hold a fireworks program on the waters 


of the Hudson River. The fireworks 
program is being sponsored by Chelsea 
Piers, New York. This regulation 
establishes a safety zone in all waters of 
the Hudson River within a 360 yard 
radius of the fireworks barge located in 
approximate position 40°44’49’N 
074°01'02”W (NAD 1983), 
approximately 500 yards west of Pier 
60, Manhattan, New York. The safety 
zone is in effect from 10 p.m. until 11:30 
p.m. on Friday, November 13, 1998. 
There is no rain date for this event. The 
safety zone prevents vessels from 
transiting a portion of the Hudson River 
and is needed to protect boaters from 
the hazards associated with fireworks 
launched from a barge in the area. 
Marine traffic will still be able to transit 
through the eastern 150 years of the 850- 
yard wide Hudson River during the 
event. The Captain of the Port does not 
anticipate any negative impact on 
commercial traffic due to this event. 
Additionally, vessels are not precluded 
from mooring at or getting underway 
from Piers 59-62 or from the Piers at 
Castle Point, New Jersey. Public 
notifications will be made prior to the 
event via the Local Notice of Mariners 
and marine information broadcasts. 


Regulatory Evaluation 


This final rule is not a significant 
regulatory action under section 3(f) of 
Executive Order 12866 and does not 
require an assessment of potential costs 
and benefits under section 6(a)(3) of that 
Order. It has not been reviewed by the 
Office of Management and Budget under 
that Order. It is not significant under the 
regulatory policies and procedures of 
the Department of Transportation (DOT) 
(44 FR 11040; February 26, 1979). The 
Coast Guard expects the economic 
impact of this final rule to be so 
minimal that a full Regulatory 
Evaluation under paragraph 10e of the 
regulatory policies and procedures of 
DOT is unnecessary. This finding is 
based on the minimal time that vessels 
will be restricted from the area, that 
vessels are not precluded from getting 
underway, or mooring at, Piers 59-62 


and the Piers at Castle Point, New 
Jersey, that vessels may safely transit to 
the east of the zone, and extensive 
advance notifications which will be 
made. 


Small Entities 


Under the Regulatory Flexibility Act 
(5 U.S.C. 601-612), the Coast Guard 
considered whether this rule will have 
a significant economic impact on a 
substantial number of small entities. 
“Small entities” include small 
businesses, not-for-profit organizations 
that are independently owned and 
operated and are not dominant in their 
fields, and governmental jurisdictions 
with populations of less than 50,000. 

For reasons discussed in the 
Regulatory Evaluation above, the Coast 
Guard certifies under section 605(b) of 
the Regulatory Flexibility Act (5 U.S.C. 
601-612) that this final rule will not 
have a significant economic impact on 
a substantial number of small entities. 


Collection of Information 


This final rule does not provide for a 
collection of information under the 
Paperwork Reduction Act of 1995 (44 
U.S.C. 3501-3520). 


Federalism 


The Coast Guard has analyzed this 
final rule under the principles and 
criteria contained in Executive Order 
12612 and has determined that this final 
rule does not have sufficient 
implications for federalism to warrant 
the preparation of a Federal Assessment. 


Unfunded Mandates 


Under the Unfunded Mandates 
Reform Act of 1995 (Pub. L. 104-4), the 
Coast Guard must consider whether this 
rule will result in an annual 
expenditure by state, local, and tribal 
governments, in the aggregate of $100 
million (adjusted annually for inflation). 
If so, the Act requires that a reasonable 
number of regulatory alternatives be 
considered, and that from those 
alternatives, the least costly, most cost- 
effective, or least burdensome 
alternative that achieves the objective of 
the rule be selected. No state, local, or 
tribal government entities will be 
effected by this rule, so this rule will not 
result in annual or aggregate costs of 
$100 million or more. Therefore, the 
Coast Guard is exempt from any further 
regulatory requirements under the 
Unfunded Mandates Act. 


Environment 


The Coast Guard has considered the 
environmental impact of this final rule 
and concluded that under Figure 2-1, 
paragraph 34(g), of Commandant 
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Instruction M16475.1C, this final rule is 
categorically excluded from further 
environmental documentation. A 
“Categorical Exclusion Determination” 
is available in the docket for inspection 
or copying where indicated under 
ADDRESSES. 


List of Subjects in 33 CFR Part 165 


Harbors, Marine safety, Navigation 
(water), Reporting and recordkeeping 
requirements, Security measures, 
Waterways. 


Regulation 


For the reason discussed in the 
preamble, the Coast Guard amends 33 
CFR Part 165 as follows: 


PART 165—[AMENDED] 


1. The authority citation for Part 165 
continues to read as follows: 


Authority: 33 U.S.C. 1231; 50 U.S.C. 191; 
33 CFR 1.05-1(g), 6.04—1, 6.04—6, and 160.5; 
49 CFR 1.46. 


2. Add temporary § 165.T01-157 to 
read as follows: 


§ 165.T01-157 Safety Zone: Building 
Owners and Managers Fireworks, Hudson 
River, Manhattan, New York. 


(a) Location. The following area is a 
safety zone: all waters of the Hudson 
River within a 360 yard radius of the 
fireworks barge located in approximate 
position 40°44’49”N 074°01'02”W (NAD 
1983), approximately 500 yards west of 
Pier 60, Manhattan, New York. 


(b) Effective period. This section is 
effective from 10 p.m. until 11:30 p.m. 
on Friday, November 13, 1998. There is 
no rain date for this event. 

(c) Regulations. 


(1) The general regulations contained 
in 33 CFR 165.23 apply. 


(2) All persons and vessels shall 
comply with the instructions of the 
Coast Guard Captain of the Port or the 
designated on scene patrol personnel. 
U.S. Coast Guard patrol personnel 
include commissioned, warrant, and 
petty officers of the Coast Guard. Upon 
being hailed by a U.S. Coast Guard 
vessel via siren, radio, flashing light, or 
other means, the operator of a vessel 
shall proceed as directed. ; 


Dated: October 20, 1998. 
Bennis, 


Captain, U.S. Coast Guard, Captain of the 
Port, New York. 


[FR Doc. 98—29625 Filed 11—4—98; 8:45 am] 
BILLING CODE 4910-15-M 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 52 
[MD060-3032a; FRL-6183-9] 


Approval and Promulgation of Air 
Quality Implementation Plans; 
Maryland; Approval of Revision to the 
VOC Rule Governing Automotive and 
Light-duty Truck Coating Operations 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Direct final rule. 


SUMMARY: EPA is approving a State 
Implementation Plan (SIP) revision 
submitted by the State of Maryland. 
This action revises the rule citation for 
the VOC provisions governing 
automotive and light-duty truck coating 
operations. The intended effect of this 
action is to provide consistency between 
Maryland’s current regulatory 
numbering format and the Maryland SIP 
numbering format with regard to this 
rule. There are no substantive revisions. 
This action is being taken in accordance 
with the Clean Air Act. 

DATES: This direct final rule is effective 
without further notice on January 4, 
1999, unless EPA receives adverse 
written comment by December 7, 1998. 
Should EPA receive such comments, it 
will publish a timely withdrawal of the 
direct final rule in the Federal Register 
and inform the public that the rule will 
not take effect. 

ADDRESSES: Written comments should 
be mailed to Marcia L. Spink, Associate 
Director, Office of Air Programs, 
Mailcode 3AP20, U.S. Environmental 
Protection Agency, Region III, 1650 
Arch Street, Philadelphia, Pennsylvania 
19103. Copies of the documents relevant 
to this action are available for public 
inspection during normal business 
hours at the Air Protection Division, 
U.S. Environmental Protection Agency, 
Region III, 1650 Arch Street, 
Philadelphia, Pennsylvania 19103; the 
Air and Radiation Docket and 
Information Center, U.S. Environmental 
Protection Agency, 401 M Street, SW, 
Washington, DC 20460; and the 
Maryland Department of the 
Environment, 2500 Broening Highway, 
Baltimore Maryland 21224. 

FOR FURTHER INFORMATION CONTACT: 
Harold A. Frankford, (215) 814-2108, or 
by e-mail at 
frankford.harold@epamail.epa.gov. 
SUPPLEMENTARY INFORMATION: 


I. Background 


On February 6, 1998, the State of 
Maryland submitted a formal revision to 


its State Implementation Plan (SIP). The 
SIP revision, Number 98-01, consists of 
revised citation for the Federally- 
enforceable rules governing automotive 
and light-duty truck coating. The new 
SIP citation—COMAR 26.11.19.03— 
replaces the current SIP citation, which 
is COMAR 10.18.21.03. There are no 
revisions to the substantive provisions 
of this rule. 

Except for the COMAR citation and 
associated administrative revisions, the 
provisions of COMAR 26.11.19.03 are 
identical to that which became State- 
enforceable at COMAR 10.18.21.03 
effective July 18, 1983. Maryland had 
submitted the 1983 light-duty truck 
coating rule to EPA on August 22, 1983. 
EPA approved COMAR 10.18.21.03 in 
its entirely on September 10, 1984 (49 
FR 35500), and incorporated by 
reference this rule into the Maryland 
SIP at 40 CFR 52.1070(c)(72). 

Although Maryland had revised the 
State-enforceable rule effective August 
10, 1987 and August 1, 1988, EPA had 
never revised the 1983 Maryland SIP 
rule. On August 18, 1997, Maryland 
repealed the 1987 revision (as amended 
in 1988), and adopted the version of 
COMAR 26.11.19.03 being approved by 
EPA in today’s action. 

EPA is approving this rule without 
prior proposal because the Agency 
views this as a noncontroversial 
submittal and anticipates no adverse 
comments. However, in the proposed 
rules section of this Federal Register 
publication, EPA is publishing a 
separate document that will serve as the 
proposal to approve the SIP revision 
should adverse comments be filed. This 
rule will be effective January 4, 1999 
without further notice unless the 
Agency receives adverse comments by 
December 7, 1998. 

If EPA receives such comments, then 
EPA will publish a timely withdrawal of 
direct the final rule informing the public 
that the rule will not take effect. All 
public comments received will then be 
addressed in a subsequent final rule 
based on the proposed rule. EPA will 
not institute a second comment period 
on this rule. Parties interested in 
commenting should do so at this time. 
If no such comments are received, the 
public is advised that this rule will be 
effective on January 4, 1999 and no 
further action will be taken on the 
proposed rule. 


II. Final Action 


EPA is approving the revision to 
COMAR 26.11.19.03 as a revision to the 
Maryland SIP, and incorporating this 
provision by reference at 40 CFR section 
52.1070(c)(140). 
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It. Administrative Requirements 
A. Executive Orders 12866 


The Office of Management and Budget 
(OMB) has exempted this regulatory 
action from review under E.O. 12866, 
entitled “Regulatory Planning and 
Review.” 


B. Executive Order 12875 


Under E.O. 12875, EPA may not issue 
a regulation that is not required by 
statute and that creates a mandate upon 
a state, local, or tribal government, 
unless the Federal government provides 
the funds necessary to pay the direct 
compliance costs incurred by those 
governments. If the mandate is 
unfunded, EPA must provide to the 
Office of Management and Budget a 
description of the extent of EPA’s prior 
consultation with representatives of 
affected state, local, and tribal 
governments, the nature of their 
concerns, copies of written 
communications from the governments, 
and a statement supporting the need to 
issue the regulation. In addition, E.O. 
12875 requires EPA to develop an 
effective process permitting elected 
officials and other representatives of 
state, local, and tribal governments “‘to 
provide meaningful and timely input in 
the development of regulatory proposals 
containing significant unfunded 
mandates.” Today’s rule does not create 
a mandate on state, local or tribal 
governments. The rule does not impose 
any enforceable duties on these entities. 
Accordingly, the requirements of 
section 1(a) of E.O. 12875 do not apply 
to this rule. 


C. Executive Order 13045 


Executive Order 13045, entitled 
“Protection of Children from 
Environmental Health Risks and Safety 
Risks” (62 FR 19885, April 23, 1997), 
applies to any rule that the EPA 
determines (1) is “economically 
significant,” as defined under Executive 
Order 12866, and (2) the environmental 
health or safety risk addressed by the 
rule has a disproportionate effect on 
children. If the regulatory action meets 
both criteria, the Agency must evaluate 
the environmental health or safety 
effects of the planned rule on children 
and explain why the planned regulation 
is preferable to other potentially 
effective and reasonably feasible 
alternatives considered by the Agency. 
This final rule is not subject to 
Executive Order 13045 because it is not 
an economically significant regulatory 
action as defined by Executive Order 
12866, and it does not address an 
environmental health or safety risk that 


would have a disproportionate effect on 
children. 


D. Executive Order 13084 


Under E.O. 13084, EPA may not issue 
a regulation that is not required by 
statute, that significantly affects or 
uniquely affects the communities of 
Indian tribal governments, and that 
imposes substantial direct compliance 
costs on those communities, unless the 
Federal government provides the funds 
necessary to pay the direct compliance 
costs incurred by the tribal 
governments. If the mandate is 
unfunded, EPA must provide to the 
Office of Management and Budget, in a 
separately identified section of the 
preamble to the rule, a description of 
the extent of EPA’s prior consultation 
with representatives of affected tribal 
governments, a summary of the nature 
of their concerns, and a statement 
supporting the need to issue the 
regulation. In addition, Executive Order 
13084 requires EPA to develop an 
effective process permitting elected and 
other representatives of Indian tribal 
governments “to provide meaningful 
and timely input in the development of 
regulatory policies on matters that 
significantly or uniquely affect their 
communities.” Today’s rule does not 
significantly or uniquely affect the 
communities of Indian tribal 
governments. This action does not 
involve or impose any requirements that 
affect Indian Tribes. Accordingly, the 
requirements of section 3(b) of E.O. 
13084 do not apply to this rule. 
E. Regulatory Flexibility Act 

The Regulatory Flexibility Act (RFA) 
generally requires an agency to conduct 
a regulatory flexibility analysis of any 
rule subject to notice and comment 
rulemaking requirements unless the 
agency certifies that the rule will not 
have a significant economic impact on 
a substantial number of small entities. 
Small entities include small businesses, 
small not-for-profit enterprises, and 
small governmental jurisdictions. This 
final rule will not have a significant 
impact on a substantial number of small 
entities because SIP approvals under 
section 110 and subchapter I, part D of 
the Clean Air Act do not create any new 
requirements but simply approve 
requirements that the State is already 
imposing. Therefore, because the 
Federal SIP approval does not create 
any new requirements, I certify that this 
action will not have a significant 
economic impact on a substantial 
number of small entities. Moreover, due 
to the nature of the Federal-State 
relationship under the Clean Air Act, 
preparation of a flexibility analysis 


would constitute Federal inquiry into 
the economic reasonableness of state 
action. The Clean Air Act forbids EPA 
to base its actions concerning SIPs on 
such grounds. Union Electric Co. v. U.S. 
EPA, 427 U.S. 246, 255-66 (1976); 42 
U.S.C. 7410(a)(2). 


F. Unfunded Mandates 


Under Section 202 of the Unfunded 
Mandates Reform Act of 1995 
(“Unfunded Mandates Act”), signed 
into law on March 22, 1995, EPA must 
prepare a budgetary impact statement to 
accompany any proposed or final rule 
that includes a Federal mandate that 
may result in estimated annual costs to 
State, local, or tribal governments in the 
aggregate; or to private sector, of $100 
million or more. Under Section 205, 
EPA must select the most cost-effective 
and least burdensome alternative that 
achieves the objectives of the rule and 
is consistent with statutory 
requirements. Section 203 requires EPA 
to establish a plan for informing and 
advising any small governments that 
may be significantly or uniquely 
impacted by the rule. EPA has 
determined that the approval action 
promulgated does not include a Federal 
mandate that may result in estimated 
annual costs of $100 million or more to 
either State, local, or tribal governments 
in the aggregate, or to the private sector. 
This Federal action approves pre- 
existing requirements under State or 
local law, and imposes no new 
requirements. Accordingly, no 
additional costs to State, local, or tribal 
governments, or to the private sector, 
result from this action. 


G. Submission to Congress and the 
Comptroller General 


The Congressional Review Act, 5 
U.S.C. 801 et seq., as added by the Small 
Business Regulatory Enforcement 
Fairness Act of 1996, generally provides 
that before a rule may take effect, the 
agency promulgating the rule must 
submit a rule report, which includes a 
copy of the rule, to each House of the 
Congress and to the Comptroller General 
of the United States. EPA will submit a 
report containing this rule and other 
required information to the U.S. Senate, 
the U.S. House of Representatives, and © 
the Comptroller General of the United 
States prior to publication of the rule in 
the Federal Register. This rule is not a 
“major rule” as defined by 5 U.S.C. 
804(2). 

H. Petitions for Judicial Review 

Under section 307(b)(1) of the Clean 
Air Act, petitions for judicial review of 
this action must be filed in the United 
States Court of Appeals for the 
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appropriate circuit by January 4, 1999. 
Filing a petition for reconsideration by 
the Administrator of this final rule 
revising the SIP citation for Maryland’s 
VOC provisions governing automotive 
and light-duty truck coating operations 
does not affect the finality of this rule 
for the purposes of judicial review nor 
does it extend the time within which a 
petition for judicial review may be filed, 
and shall not postpone the effectiveness 
of such rule or action. This action may 
not be challenged later in proceedings to 
enforce its requirements. (See section 
307(b)(2).) 


List of Subjects in 40 CFR Part 52 


Environmental protection, Air 
pollution control, Hydrocarbons, 
Incorporation by reference, 
Intergovernmental relations, Ozone, 
Reporting and recordkeeping 
requirements. 

Dated: October 27, 1998. 

Thomas Voltaggio, 
Acting Regional Administrator, Region III. 


40 CFR part 52 is amended as follows: 
PART 52—{AMENDED] 


1. The authority citation for part 52 
continues to read as follows: 


Authority: 42 U.S.C. 7401 et seq. 
Subpart V—Maryiand 


2. Section 52.1070 is amended by 
adding paragraphs (c)(140) to read as 
follows: 


§52.1070 Identification of plan. 


* * * * 

(c)* * * 

(140) Revisions to the Maryland State 
Implementation Plan submitted on 
February 6, 1998 by the Maryland 
department of the Environment: 

(i) Incorporation by reference. 

(A) Letter of February 6, 1998 from 
the Maryland Department of the 
Environment transmitting revisions to 
COMAR 26.11.19, pertaining to the 
control of VOC emissions from 
automotive and light-duty truck coating 
operations. 

(B) Revised COMAR 26.11.19.03, 
effective September 22, 1997. 

(ii) Additional Material—Remainder 
of the February 6, 1998 State submittal 
[Revision No. 98-01]. 


[FR Doc. 98-29658 Filed 114-98; 8:45 am] 
BILLING CODE 6560-50-P 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 81 
[ID-21-7001, ID 22-7002; FRL-6185-8] 


Designation of Areas for Air Quality 
Planning Purposes: State of Idaho and 
the Fort Hall indian Reservation 


AGENCY: Environmental Protection 
Agency. 
ACTION: Final rule. 


SUMMARY: In this action, the 
Environmental Protection Agency (EPA) 
is revising the designation for 
particulate matter with an aerodynamic 
diameter of less than a nominal 10 
microns (PM—10) for the Power-Bannock 
Counties PM—10 nonattainment area, 
located in Idaho, by creating two 
distinct nonattainment areas that 
together cover the identical geographic 
area as the original nonattainment area. 
The revised areas are divided at the 
boundary between State lands and the 
Fort Hall Indian Reservation, with one 
revised area consisting of State lands 
and the other revised area consisting of 
lands within the exterior boundaries of 
the Fort Hall Indian Reservation. The 
redesignation is based upon a request 
from the State of Idaho, which is 
supported by monitoring and modeling 
information. Both areas retain PM—10 
nonattainment designation and 
classification as moderate PM—10 
nonattainment areas as a result of this 
action. 

EPA recently established a new 
standard for particulate matter with an 
aerodynamic diameter equal to or less 
than a nominal 2.5 microns and also 
revised the existing PM-—10 standards. 
This rule, however, does not address 
these new and revised standards. 
EFFECTIVE DATE: December 7, 1998. 
ADDRESSES: Information supporting this 
action can be found in Public Docket 
No. [ID-21-7001, ID 22-7002]. The 
docket is located at EPA, Region 10, 
1200 Sixth Avenue, Seattle WA 98101. 
The docket may be inspected from 9:00 
a.m. to 4:30 p.m. on weekdays, except 
for legal holidays. A reasonable fee may 
be charged for copying. 

FOR FURTHER INFORMATION CONTACT: 
Steven K. Body, EPA Region 10, Office 
of Air Quality (OQAQ-107), EPA, Seattle, 
Washington, (206) 553-0782. 


I. Background 


A portion of Power and Bannock 
Counties in Idaho was designated 
nonattainment for PM—10! and 


' There are two pre-existing PM—10 National 
Ainbient Air Quality Standards (NAAQS), a 24-hour 


classified as moderate under sections 
107(d)(4)(B) and 188(a) of the Clean Air 
Act upon enactment of the Clean Air 
Act Amendments of 1990 (Act or CAA). 
See 40 CFR 81.313 (PM-10 Initial 
Nonattainment Areas); see also 55 FR 
45799 (October 31, 1990); 56 FR 11101 
(March 15, 1991); 56 FR 37654 (August 
8, 1991); 56 FR 56694 (November 6, 
1991). For an extensive discussion of 
the history of the designation of the 
Power-Bannock Counties PM—10 
nonattainment area, please refer to the 
discussion at 61 FR 29667, 29668-29670 
(June 12, 1996). 

The Power-Bannock Counties PM—10 
nonattainment area covers 
approximately 266 square miles in 
south central Idaho and comprises both 
trust and fee lands within the exterior 
boundaries of the Fort Hall Indian 
Reservation and State lands in portions 
of Power and Bannock Counties. 
Approximately 75,000 people live in the 
nonattainment area, most of whom live 
in the cities of Pocatello and Chubbuck, 
which are located near the center of the 
nonattainment area on State lands. 
Approximately 15 miles northwest of 
downtown Pocatello is an area known 
as the “industrial complex,” which 
includes the two major stationary 
sources of PM—10 in the nonattainment 
area. The boundary between the Fort 
Hall Indian Reservation and State lands 
runs through the industrial complex. 
One of the major stationary sources of 
PM-—10, FMC Corporation (FMC), is . 
located primarily on fee lands within 
the exterior boundaries of the Fort Hall 
Indian Reservation. The other major 
stationary source of PM—10 in the 
nonattainment area, J.R. Simplot 
Corporation (Simplot), is located on 
State lands immediately adjacent to the 
Reservation. 

Pursuant to section 107(d)(3)(D) of the 
Act, the Governor of any State, on the 
Governor’s own motion, is authorized to 
submit to the Administrator a revised 
designation of any area or portions 
thereof within the State. On April 16, 
1998, the State of Idaho submitted to 
EPA a request to revise the designation 


standard and an annual standard. See 40 CFR 50.6. 


EPA promulgated these NAAQS on July 1, 1987 (52 
FR 24672), replacing standards for total suspended 
particulate with new standards applying only to 
particulate matter up to 10 microns in diameter 
(PM-10). The annual PM-10 standard is attained 
when the expected annual arithmetic average of the 
24-hour samples for a period of one year does not 
exceed 50 micrograms per cubic meter (yg/m3). 
Attainment of the 24-hour PM-10 standard is 
determined by calculating the expected number of 
days in a year with PM—10 concentrations greater 
than 150 pig/m3. The 24-hour PM-10 standard is 
attained when the expected number of days with 
levels above the standard, averaged over a three- 
year period, is less than or equal to one. See 40 CFR 
50.6 and 40 CFR part 50, appendix K. 
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of the Power-Bannock Counties PM-10 
nonattainment area by splitting the 
nonattainment area into two separate 
nonattainment areas at the boundary 
between the Fort Hall Indian 
Reservation and State lands. In support 
of its request, the State of Idaho noted 
that the State has the primary PM—10 
planning responsibility under the Clean 
Air Act for State lands within the 
nonattainment area, whereas EPA and 
the Shoshone-Bannock Tribes (Tribes) 
have the primary PM—10 planning 
responsibility for the Reservation lands 2 
within the nonattainment area. The 
State also noted that it has largely 
completed the PM—10 planning and 
implementation of control measures for 
the PM—10 sources located on State 
lands within the nonattainment area 
whereas no controls have been proposed 
or imposed on sources located on 
Reservation lands within the 
nonattainment area. 

The State also supported its request 
with monitoring data which show that 
State monitors have not recorded any 
PM-10 concentrations above the level of 
the 24-hour PM—10 NAAQS since 
January 1993 and that the State lands 
within the nonattainment area have 
attained the PM—10 NAAQS. In 
addition, the State provided an analysis 
of pollution concentrations recorded on 
Tribal monitors as a function of wind 
direction which shows that exceedences 
of the PM—10 NAAQS on the Tribal 
monitors are not the result of emissions 
from sources located on State lands. The 
State also provided modeling 
information to support its assertion that 
sources on State lands are not 
contributing to the violations of the PM— 
10 NAAQS that have been recorded at 
the Tribal monitors. 

On June 19, 1998, EPA proposed to 
grant the State’s request to split the 
Power-Bannock Counties PM—10 
nonattainment area into two 
nonattainment areas at the State- 
Reservation boundary. 63 FR 33597. In 
a concurrent notice of proposed 
rulemaking, EPA proposed to make a 

_ finding that the proposed PM—10 
nonattainment area within the exterior 
boundaries of the Fort Hall Indian 
Reservation failed to attain the NAAQS 
for PM—10 by the applicable attainment 
date. 63 FR 33605. Based on a request 
from a commenter, EPA extended the 
public comment period on both 
proposals for an additional 30 days. 63 
FR 41221 (August 3, 1998). 


2“Reservation lands” as used in this notice refers 
to all lands within the exterior boundaries of the 
Fort Hall Indian Reservation. EPA believes that this 
land is ‘Indian country” as defined under Federal 
law. See 18 U.S.C. § 1151. 


EPA received comments from nine 
commenters on its proposals. Six of the 
commenters—the State of Idaho— 
Division of Environmental Quality 
(IDEQ), the City of Pocatello, Bannock 
Planning Organization, the Portneuf 
Environmental Council (PEC), J.R. 
Simplot Company, and a private 
citizen—supported EPA’s proposal to 
split the Power-Bannock Counties PM— 
10 nonattainment area into two 
nonattainment areas at the State- 
Reservation boundary. The comments 
from PEC also suggest support for EPA’s 
proposal to make a finding that the 
proposed PM-—10 nonattainment area 
within the exterior boundaries of the 
Fort Hall Indian Reservation failed to 
attain the PM—10 NAAQS by the 
applicable attainment date. 

Three commenters—the Shoshone- 
Bannock Tribes, FMC, and a private 
citizen—opposed EPA’s proposal to 
split the existing PM—10 nonattainment 
area into two PM-—10 nonattainment 
areas at the State-Reservation boundary. 
FMC also opposed EPA’s proposal to 
make a finding that the proposed PM— 
10 nonattainment area within the 
exterior boundaries of the Fort Hall 
Indian Reservation failed to attain the 
PM-10 NAAQS by the applicable 
attainment date. 

After carefully considering the public 
comments, EPA continues to believe it 
is appropriate to split the existing 
Power-Bannock Counties PM—10 
nonattainment area into two 
nonattainment areas at the State- 
Reservation boundary, with the area 
comprised of State lands to be known as 
the “Portneuf Valley PM—10 
nonattainment area” and with the area 
comprised of Reservation lands to be 
known as the “‘Fort Hall PM—10 
nonattainment area.”’ EPA intends to 
take final action on its proposal to find 
that the Fort Hall PM—10 nonattainment 
area failed to attain the PM—10 NAAQS 
by the applicable attainment date in a 
later rulemaking. 


II. Response to Comments 


A. Comments That EPA’s Action is 
Contrary to EPA Policy and Inconsistent 
With Prior EPA Actions 


All three adverse commenters state 
that an integrated planning effort is 
preferable and that splitting the area 
into two PM-10 nonattainment areas at 
the State-Reservation boundary could 
result in a less comprehensive approach 
to air quality planning in the area. The 
Tribes also assert that splitting the 
nonattainment area, in and of itself, 
does not advance any air quality 
improvements and that it would be a 
better use of resources to expedite 


efforts to promulgate rules and permits 
for Reservation lands within the 
nonattainment area. 

EPA agrees with the Tribes that 
promulgating rules to control PM—10 
emissions from sources contributing to 
the nonattainment problem reflected on 
the Tribal monitors is a high priority.3 
EPA assures the Tribes and the public 
that EPA is expending considerable 
resources in the development of a 
Federal Implementation Plan (FIP) for 
the Fort Hall PM—10 nonattainment 
area, which EPA intends to propose by 
January 31, 1999. 

EPA also agrees that the “split” in and 
of itself does not improve air quality. No 
action to designate an area as attainment 
or nonattainment or to determine the 
appropriate boundaries of an attainment 
or nonattainment area under section 107 
of the Clean Air Act improves air 
quality, in and of itself. Rather, it is the 
planning efforts that flow from an area’s 
designation that improves air quality. 
Section 107(d)(3) of the Clean Air Act, 
which provides the authority for the 
State’s request and EPA’s action, 
includes criteria in addition to air 
quality that may be taken into 
consideration in the revision of the 
designation of an area, such as planning 
and control considerations. In general, 
EPA agrees that integrated planning in 
a nonattainment area is desirable. In this 
situation, however, the two 
nonattainment areas are at very different 
places in the planning process and the 
planning responsibilities for the two 
areas rest with different agencies. As 
stated in the proposal, the State has 
largely completed its planning 
obligations and monitors on State lands 
show attainment of the standard. 63 FR 
33599-33601. EPA believes that 
splitting the nonattainment area into 
two nonattainment areas at the State- 
Reservation boundary will better enable 
EPA, the Tribes, and the State to focus 
planning efforts on the areas under their 
respective authorities, and will 
therefore, in the long run, advance 
efforts to improve air quality. EPA does 
not believe that splitting the 
nonattainment area will result in a less 
comprehensive approach to PM—10 
planning for the existing Power- 
Bannock Counties PM—10 
nonattainment area as a whole. EPA, the’ 
Tribes and the State have been working 
together on PM—10 planning for the 
Power-Bannock Counties PM-10 
nonattainment area since the early 


3 Once EPA received a request from the State of 
Idaho to split the nonattainment area, EPA became 
obligated under section 107(d)(3)(D) to act to 
approve or deny the State’s request. EPA does not 
believe that denying the State’s request requires any 
more resources than approving the State’s request. 
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1990s. Dividing the area into two 
nonattainment areas in no way 
precludes EPA, the Tribes, and the State 
from continuing a coordinated planning 
effort. EPA fully intends to work closely 
with the Tribes and the State in the 
promulgation of a FIP and a Tribal 
Implementation Plan (TIP) for 
Reservation lands within the 
nonattainment area and in the revision 
and approval of the State’s 
Implementation Plan (SIP). In the 
comments submitted by the State, the 
State indicated its intent to continue a 
coordinated planning effort with EPA 
and the Tribes notwithstanding the split 
of the area into two nonattainment 
areas. 

On a related matter, the adverse 
comment received from the private 
citizen expresses concern that splitting 
the Power-Bannock Counties PM—10 
nonattainment area could impair 
planning efforts for PM—2.5 or other 
pollutants. EPA emphasizes that a 
coordinated planning effort can be 
accomplished notwithstanding that 
there are two separate nonattainment 
areas. In addition, as EPA stated in the 
proposal, this action relates only to PM— 
10. If the City of Pocatello or the Fort 
Hall Indian Reservation is later 
identified as a nonattainment area for 
PM-2.5, EPA will consider at the time 
of such identification whether, based on 
air quality data, planning and control 
considerations, or other air quality- 
related considerations, the planning 
requirements for PM—2.5 are best carried 
out by having a single nonattainment 
area or having two nonattainment areas 
divided at the State-Reservation 
boundary or in some other way. 63 FR 
33603. These same factors will be 
considered with respect to other 
pollutants. 

Both the Tribes and FMC state that 
EPA’s action to divide the Power- 
Bannock Counties PM-10 
nonattainment area is inconsistent with 
EPA’s longstanding practice and policy 
regarding the basis for establishing 
nonattainment designations (and for 
determining whether to redesignate 
nonattainment areas). The Tribes argue 
that, in the past, EPA has made it clear 
that the dimensions of a nonattainment 
area are not limited solely to those 
locations where violations have been 
recorded. FMC similarly claims that 
EPA’s practice has been to “establish 
nonattainment areas based on the total 
contribution of various sources to 
ambient air pollution in an entire 
airshed and not simply on the presence 
or absence of exceedences at individual 
monitoring sites or the presence or 
absence of sources in a particular 
location.” However, while these 


statements (and the litigation examples 
cited by FMC) appear to accurately 
reflect prior EPA practice and policy, 
the commenters’ assumption that the 
proposal to split the Power/Bannock 
nonattainment area is inconsistent with 
that practice and policy is erroneous 
mainly because it ignores the ambient 
air data cited by EPA in support of its 
proposed action. EPA’s proposal to split 
the existing nonattainment area is based 
on the conclusions it reached after 
analyzing the contributions of the 
various sources, evidence regarding 
PM-10 pollution impacts, and relevant 
ambient air quality data. Moreover, 
EPA’s proposed action is entirely 
consistent with statuto uirements. 

Section 107(d)(1)(A)(i) makes clear 
that an area can be designated 
nonattainment if the area does not meet 
the standard or if the area contributes to 
ambient air quality in a nearby area that 
does not meet the standard. Thus, an 
area could be designated as part of a 
nonattainment area even if the air 
quality in the area meets the applicable 
standard if sources in that area 
contribute to ambient air quality in a 
nearby area that does not meet the 
standard. However, that is not the case 
here. As demonstrated by the State’s 
request, the State monitors show 
attainment of the standard on State 
lands and that sources on State lands 
are not contributing to the violations of 
the PM—10 standard that have been 
recorded on the Tribal portion of the 
nonattainment area. In addition, section 
107(d)(3)(A), which sets forth criteria for 
EPA to consider when revising the 
designation of an area on its own 
motion, states that EPA may initiate 
such actions ‘‘on the basis of air quality 
data, planning and control 
considerations, or any other air quality- 
related considerations the Administrator 
deems appropriate.”’ EPA believes it 
would be unreasonable for the Agency 
not to consider similar criteria in 
determining whether to approve or deny 
a designation revision request submitted 
by the Governor of a State under the 
provisions of subsection 107(d)(3)(D). 
That is precisely what the Agency has 
done with respect to the air quality data 
submitted by Idaho in support of its 
request to separate the Power-Bannock 
area into two distinct nonattainment 
areas. 

To support its claim that EPA is 
acting contrary to EPA policy and 
practice by splitting the nonattainment 
area, FMC cites three specific cases in 
which EPA has rejected proposals to 
split existing nonattainment areas into 
separate areas: Lorain County, Ohio, for 
ozone; the San Francisco Bay area for 
ozone; and Spokane, Washington for 


carbon monoxide. The first 2 cases were 
the subjects of lawsuits: respectively, 
State of Ohio v. Ruckelshaus, 776 F.2d 
1333 (6th Cir. 1985) and Western Oil & 
Gas Ass’n v. U.S.E.P.A., 767 F.2d 603 
(9th Cir. 1985). There are several 
important differences between the three 
cases cited by FMC and the case at 
hand. First, in the case of the Power- 
Bannock Counties PM—10 
nonattainment area, ambient air quality 
data provided by the State specifically 
show that sources of pollution on State 
lands do not impact the violations that 
have been recorded on the monitors 
located on Tribal lands. No such 
showing was made in any of the three 
examples cited by FMC. In fact, in the 


_ case of Lorain County, Ohio, FMC 


acknowledges that the sources in Lorain 
County were found to contribute to the 
nonattainment problem in the greater 
Cleveland area even though the 
monitors in Lorain County showed 
attainment. The Ninth Circuit Court of 
Appeals found similar evidence with 
respect to the complaining sources in 
the case involving the San Francisco 
Bay area. In describing the areas where 
the petitioning sources were located, the 
Court stated: ‘‘{I]f treated separately, 
{these areas] would be ‘attainment’ 
areas. The reason is the prevailing 
winds, which blow from the west and 
north toward the south and east, thus 
carrying emissions from the parts of the 
Bay area in which [the plaintiffs] do 
business into the part of the area that is 
clearly ‘nonattainment’ and contributing 
to that condition.” 767 F.2d at 605. And 
again, in the case of Spokane, in the 
documentation cited by FMC, EPA 
stated that it was not possible to divide 
the nonattainment area into two 
nonattainment areas under CAA section 
107(d)(3)(A){iv), which authorizes EPA 
to make revisions to boundaries, 
because the area sought to be eliminated 
from the nonattainment area in fact 
contributed to the nonattainment 
problem.* 

Another important difference is that 
each of the three cases cited by FMC 
involved efforts to divide along county 
lines or along even smaller political 
boundaries areas that are all subject to 
the relevant State’s jurisdiction. 
Ultimately, for example, Ohio was 


4In the briefing paper cited by FMC, EPA stated: 
“CAA § 107(d)(4)(iv) allows boundary revisions 
under certain circumstances. However, it does not 
allow elimination of any part of a nonattainment 
area that would be considered part of the air shed 
of the nonattainment area and that contributes to 
the nonattainment problem.” Spokane CO Briefing 
Report (EPA Region 10), October 14, 1997 
(emphasis added). FMC’s comments neglected to 
mention this important qualification to EPA’s _ 
position. A copy of the Spokane CO Briefing Report 
is in the docket. d 
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responsible for the nonattainment 
planning requirements for Lorain 
County being fulfilled, as well as it was 
for those for the greater Cleveland area. 
Under section 110(a)(2)(E)(iii) of the 
Act, even where a State relies on a local 
or regional government or agency for the 
implementation of elements of the State 
implementation plan, the State has the 
ultimate responsibility for ensuring 
adequate implementation of that plan. 
In the case of the Power-Bannock 
Counties PM—10 nonattainment area, 
however, the State’s jurisdiction and 
CAA planning responsibilities extend 
only to the portion of the nonattainment 
area on State lands, while the Tribes 
and EPA are authorized by the CAA to 
exercise planning responsibilities for 
the portion of the nonattainment area 
that falls within the exterior boundaries 
of the Fort Hall Indian Reservation. 
Although evidence regarding the lack of 
pollution contribution is the key 
consideration for purposes of this 
action, i.e., splitting or revising the 
existing nonattainment area designation 
under section 107(d)(3)(D), this 
jurisdictional factor, as it relates to the 
appropriate authority for air quality 
management and planning, is (along 
with the air quality considerations) an 
important consideration in EPA’s 
decision to divide the Power-Bannock 
Counties PM—10 nonattainment area 
into two nonattainment areas along the 
State-Reservation boundary. In short, 
EPA does not agree with the Tribes and 
FMC that this action is inconsistent 
with previous EPA policy and practice. 

The Tribes also claim that EPA’s 
action to split the nonattainment area is 
inconsistent with EPA policy because 
there are several other PM—10 
nonattainment areas that include both 
State lands and lands within the 
exterior boundaries of Indian 
Reservations that EPA has not 
considered splitting. Although this 
claim is certainly factually true, it has 
simply not been an issue because EPA 
has never received requests in these 
other cases from the relevant States or 
Tribes to divide these nonattainment 
areas at the State-Reservation boundary, 
nor has EPA been provided with the 
technical air quality information that 
would support splitting any other such 
PM-10 nonattainment area at the State- 
Reservation boundary, as is the case 
here. 

In a similar vein, the Tribes assert that 
EPA did not split the Power-Bannock 
Counties PM—10 nonattainment area at 
the State-Reservation boundary in 
previous years when the State monitors 
were recording violations of the PM—10 
NAAQS, but there were no recorded 
violations of the PM—10 NAAQS on the 


Reservation lands. Again, neither the 
Tribes nor the State had previously 
submitted a request to EPA to split the 
Power-Bannock Counties PM-10 
nonattainment area. In addition, 
although there were no monitors located 
on Tribal lands in the late 1980s and 
early 1990s (and therefore no 
documented violations of the PM—10 
NAAQS on Reservation lands), when 
violations were recorded on the State 
monitors, modeling conducted at that 
time predicted significant violations of 
the PM—10 NAAQS on Reservation 
lands in the vicinity of FMC. In fact, the 
Tribes’ comments acknowledge that 
violations of the PM—10 NAAQS on the 
Reservation were predicted during the 
early planning stages for the Power- 
Bannock Counties PM—10 
nonattainment area. Consequently, 
while there may not have been actual 
recorded violations of the PM—10 
NAAQS on Reservation lands due to the 
absence of monitors when (and for some 
time after) the area was initially 
designated nonattainment for PM—10, 
there has always been evidence of 
pollution contribution from PM-10 
sources on Tribal lands. Thus, it was 
appropriate under section 107(d)(4)(B) 
to include both State and Tribal lands 
in the area initially designated 
nonattainment for PM—10. In summary, 
EPA does not believe splitting the 
Power-Bannock Counties PM—10 
nonattainment area at the State- 
Reservation boundary is inconsistent 
either with the CAA or previous EPA 
practice or policy. This is true both with 
respect to the treatment of the Power- 
Bannock Counties PM—10 
nonattainment area prior to Idaho’s 
recent request, and with respect to other 
PM-10 nonattainment areas, including 
those consisting of both State and 
Reservation lands. 


The Tribes also express concern that 
EPA is treating the Tribes as if they were 
a subdivision of the State and lack any 
independent role with respect to this 
action. They further state that EPA has 
failed to follow EPA’s own guidance for 
acting on matters significantly or 
uniquely affecting Indian Tribal 
governments by not adequately 
considering the Tribes’ concerns. 
Although EPA is fully cognizant of, and 
believes it has respectfully considered, 
the Tribes’ concerns, there exist a 
number of legal, statutory and policy 
limitations—which the Agency has 
shared on various occasions with Tribal 
representatives—that constrain 
approaches and flexibility the Tribes 
would have preferred the Agency to 
pursue. In addition, EPA believes that a 
review of the 20-year planning 


relationship shared by the Tribes, the 
State of Idaho and EPA, and cited 
favorably by the Tribes in its comments 
on this action, clearly evinces strong 
support from EPA with respect to 
assertions of sovereignty raised by the 
Shoshone-Bannock Tribes in actions 
related to this area under the Clean Air 
Act. For example, EPA has supported 
the Tribes’ sovereignty on occasions 
when the State of Idaho has attempted 
to assert regulatory jurisdiction over 
sources located on fee lands within the 
exterior boundaries of the Fort Hall 
Indian Reservation. EPA is also actively 
working with the Tribes on a 
government-to-government basis in the 
regulation of sources within Reservation 
boundaries, including FMC. Indeed, the 
only major difference of opinion 
between the Tribes and EPA appears to 
be the designation revision decision, 
since the Tribes continue to assert, even 
in comments opposing this action, that 
they support and intend to work closely 
with the Agency’s efforts to promulgate 
a Federal Implementation Plan 
addressing the sources located on 
Reservation lands. EPA relates to Indian 
tribes, as a matter of policy and practice, 


on a government-to-government basis, 


but in all actions required to be taken 
by the Agency under the CAA, whether 
those actions involve States or Tribes, 
EPA is subject to requirements and 
limitations imposed by that statute. 


It is also a fact that the existing 
nonattainment area covers territory that 
is subject to two distinct jurisdictions 
and legal authorities. Although the 
Tribes claim that the State’s designation 
revision request purports to assert 
authority over lands under Tribal 
control, the State is merely availing 
itself of a regulatory option provided by 
the CAA itself with respect to the lands 
under State jurisdiction, that is, 
requesting a revision of the 
nonattainment area boundaries under 
section 107(d)(3)(D). Under that section, 
EPA must act on such requests within 
a specified time, i.e., no later than 18 © 
months after the request is submitted. 
The fact that EPA’s action in approving 
the State’s request has consequences 
that are not favored by the Tribes does 
not alter either the State’s right to make 
the request nor EPA’s obligation to take 
action on the request. EPA is approving 
the State’s request because it meets 
specified CAA criteria. EPA 
understands that among the Tribes’ 
concerns is that the split action, 
particularly, will result in unfair 
attributions regarding the unresolved 
nonattainment problems in the area that 
they, in fact, never had authority or 
responsibility to control. EPA would 
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suggest, however, that this designation 
revision action should more properly be 
regarded as simply one component of a 
combination of actions the Agency is 
undertaking in order to establish for the 
first time a comprehensive PM—10 
planning and implementation program 
on the Tribal portion of the Power- 
Bannock nonattainment area. After 
careful consideration of the Tribes’ 
objections to dividing the 
nonattainment area, both those 
expressed by the Tribes before the 
proposal and in response to the 
proposal, it remains EPA’s continued 
belief that, in seeking to achieve the 
ultimate air quality goals of the Act, 
splitting the existing nonattainment area 
into two separate nonattainment areas is 
in the overall best interest of the area as 
a whole. 


B. Comments That the State’s Request 
and EPA’s Action Are Procedurally 
Defective 

The Tribes and FMC also raise several 
alleged procedural defects with the 
State’s request and EPA’s proposed 
action on the State’s request. First, FMC 
asserts that, as an initial matter, the 
State’s request to split the area is 
defective in that the State violated the 
requirements of Idaho law as well as 
Clean Air Act requirements for notice 
and public hearing. FMC raised these 
issues in a petition to the State under 
Idaho law and the Tribes also raised 
these concerns to EPA and the State 
prior to EPA’s proposal. Because EPA 
received a copy of FMC’s petition and 
a copy ofa letter from the Tribes to the 
State raising the alleged deficiency of 
the State’s request prior to EPA’s 
proposal on the State’s request, EPA 
responded to the issues raised in FMC’s 
petition and the Tribes’ letter on the 
validity of the State’s request in the 
proposal. 63 FR 33602-33603. In FMC’s 
formal comments on EPA’s proposal to 
split the nonattainment area, FMC 
comments that EPA’s “‘conclusory 
rejection in [the proposal] of the 
position of FMC and the Tribes is 
improper and contrary to the 
Administrative Procedures Act.”” FMC 
further asserts it is premature for EPA to 
take final action before FMC’s concerns 
have been resolved in the State 
proceeding. EPA disagrees on all points. 

As an initial matter, it was in no way 
improper or contrary to the 
Administrative Procedures Act for EPA 
to explain in the proposal to grant the 
State’s request why EPA believed the 
issues raised by FMC and the Tribes to 
the State regarding the alleged 
deficiency of the State’s request were 
without merit. EPA had before it issues 
relating to the legal sufficiency of the 


State’s request on which EPA was 
proposing to take action. It was clearly 
appropriate for EPA to explain why EPA 
believed the State’s request was not 
deficient. EPA made clear in the 
proposal that FMC and the Tribes would 
have an opportunity to again raise these 
issues, as well as any other issues, in 
response to the proposal, as required by 
the Administrative Procedures Act. 
Neither FMC nor the Tribes have 
provided additional information in their 
comments on the proposal to show why 
they believe the State’s request to EPA 
is deficient as a matter of State and 
Federal law. Based on EPA’s review of 
FMC'’s petition, the State’s letter to EPA 
responding to FMC’s petition, and 
EPA’s review of the State regulations at 
issue, EPA agrees with the State that the 
State was not required to provide public 
notice and opportunity to comment on 
the State’s request to EPA as a matter of 
State law. EPA also agrees with the State 
that the State’s request to EPA to split 
the nonattainment area into two 
nonattainment areas is not subject to 
IDAPA 16.01.01.578 because that 
section is entitled ‘“‘Designation of 
Attainment, Unclassifiable and 
Nonattainment Areas” and the State’s 
request to EPA was not a request to 
designate an area attainment, 
unclassifiable, or nonattainment. 
Finally, as stated in the proposal, EPA 
does not believe that the State’s request 
to EPA was required to go through 
public notice and comment before 
submission to EPA under sections 
110(a)(2) and 110(l) of the CAA because 
the State’s request is not a SIP or SIP 
revision. In short, EPA believes that 
FMC’s petition in the State proceeding 
is without merit. Under such 
circumstances, EPA does not believe it 
is appropriate to defer action on the 
State’s request until FMC’s petition 
under Idaho law has been resolved.5 
Along with the claim that the State 
impermissibly invoked section 
107(d)(3)(D) over lands subject to Tribal 
jurisdiction, which EPA addressed 
earlier in this notice, the Tribes raise 
another procedural defect in their 
comments, asserting that EPA has 
ignored section 164(c) of the Clean Air 
Act. That section provides that “Lands 
within the exterior boundaries of 
Federally recognized indian Tribes may 


5FMC has advised Idaho that it intends to drop 
its challenge to Idaho’s request at the State level 
once a final settlement of FMC’s alleged violations 
of the Resource Conservation and Recovery Act 
(RCRA) has gone through public comment and been 
finally entered. A consent decree between FMC and 
EPA resolving alleged RCRA violations at the FMC 
facility was lodged in the United States District 
Court for the District of Idaho on October 16, 1998, 
and is currently undergoing a 30 day public 
comment period. 


be redesignated only by the appropriate 
governing Indian body. . . .” In arguing 
against splitting the nonattainment area, 
the Tribes assert that EPA’s action is 
contrary to section 164(c). Section 164, 
however, applies only to the 
redesignation of areas as Class I, Class 
Il, or Class Ill for purposes of the 
Prevention of Significant Deterioration 
(PSD) program. The redesignation of an 
area as Class I, II, or III under section 
164 determines the maximum permitted 
ambient impact of any new major source 
or modified major source constructed in 
an area designated as attainment or 
unclassifiable under section 107. It does 
not apply to the designation or 
redesignation of areas under section 107 
of the Act. Moreover, EPA is not 
changing the designation of “lands 
within the exterior boundaries” of the 
Fort Hall Indian Reservation, but rather, 
separating an existing nonattainment 
area that includes both State and Tribal 
lands at the State-Reservation boundary. 
FMC comments that EPA should take 
into consideration the redesignation 
requirements of section 107(d)(3)(E) in 
deciding whether to split the Power- 
Bannock Counties PM—10 
nonattainment area into two separate 
nonattainment areas. As EPA stated in 
the proposal, section 107(d)(3)(E), by its 
terms, applies only to requests to 
redesignate an area from nonattainment 
to attainment. 63 FR 33603. The State 
has not requested that the Portneuf 
Valley PM-10 nonattainment area, as 
defined in this notice, be redesignated 
from nonattainment to attainment, and 
the area will retain its classification as 
a moderate PM—10 nonattainment area 
as a result of this action. EPA did state 
in the proposal, as FMC notes, that the 
State of Idaho is demonstrating 
attainment of the PM—10 standard on 
State lands. FMC does not show or even 
suggest that any portion of the Portneuf 
Valley PM-10 nonattainment area is 
currently violating the PM—10 
standards. There are many areas in the 
country that are in the same position 
that the Portneuf Valley PM—10 
nonattainment area will be in as a result 
of this action: many other areas have 
attained the standard—which is a 
factual determination based on air 
quality data—but have not yet been 
redesignated as “‘attainment’’ for PM—10 
under section 107(d)(3)(E) because they 
have either not yet requested 
redesignation or not yet completed the 
planning requirements of section 
107(d)(3)(E). EPA does not believe it is 
appropriate to hold the Portneuf Valley 
PM-10 nonattainment area to the 
requirements of section 107(d)(3)(E) 
when it is simply requesting that the 
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current nonattainment area be split and 
is not requesting that the nonattainment 
area be redesignated as attainment for 
PM-10. 

FMC also argues that because the split 
will result in different treatment for the 
two nonattainment areas under EPA’s 
transition policy for PM-2.5, see 63 FR 
33604, the State’s request to split the 
nonattainment area is, in essence, a SIP, 
and, as FMC argued in its petition in the 
State proceeding, should have gone 
through notice and public comment 
under section 110(a)(2) and 110(l) of the 
Act. There is simply no basis to argue 
that the State’s request to split the 
nonattainment area is a SIP or a SIP 
revision. The State’s request does not 
contain and was not intended to impose 
any control measures and does not 
include any other elements of a SIP, 
such as an emission inventory or an 
attainment demonstration. The State 
submitted a PM—10 nonattainment SIP 
for the portion of the Power-Bannock 
Counties PM—10 nonattainment area on 
State lands in 1993, on which EPA has 
not yet taken action. The State’s 1993 
SIP went through public notice and 
comment at the State level. Idaho has 
advised EPA in its request to split the 
nonattainment area that it intends to 
submit a revision to the 1993 SIP this 
year. That SIP revision will also be 
required to meet the notice and public 
comment requirements of section 
110(a)(2) and 110(1) of the Act. 


C. Comments Relating to the Technical 
Basis for EPA’s Action 


The Tribes and the private citizen 
who submitted adverse comments 
contend that the existing Power- 
Bannock Counties PM—10 
nonattainment area was delineated on 
the basis of natural topographical and 
meteorological characteristics of the air 
shed, and that there is no topographical 
or meteorological basis for splitting the 
nonattainment area. The individual 
commenter further states that the split is 
therefore not based on scientific 
considerations. As stated in the 
proposal and in earlier responses to 
comments, in determining whether to 
approve or deny a State’s request for a 
revision to the designation of an area 
under section 107(d)(3)(D), EPA believes 
it is appropriate to consider the same 
factors Congress directed EPA to 
consider when EPA initiates a revision 
to a designation of an area on its own 
motion under section 107(d)(3)(A). 63 
FR 33599. These factors include “‘air 
quality data, planning and control 
considerations, or any other air quality- 
related considerations the Administrator 
deems appropriate.” Thus, although 
technical and scientific considerations 


are factors in determining the 
designation of an area, they are not the 
sole factors. 

At the time the Power-Bannock 
Counties PM—10 nonattainment area © 
was delineated, a State monitor at the 
sewage treatment plant (STP), located 
downwind of the industrial complex 
and near the Reservation boundary, 
recorded violations of the PM—10 
standard. There was little other 
technical or scientific information upon 
which to base the boundary other than 
best professional judgement. Therefore, 
the topographical and general 
meteorological characteristics of the 
area were strong considerations in 
drawing the boundary. Although there 
were no monitors located on 
Reservation lands at the time the PM— 
10 nonattainment area was originally 
established, the Tribes and the State of 
Idaho provided comments to EPA 
requesting that the nonattainment area 
be established to include the major 
sources of particulate matter that were 
thought to contribute to the PM-—10 
exceedences, including FMC and 
Simplot at the industrial complex. 61 
FR 29667, 29668 (June 12, 1996); 56 FR 
37654, 37658 (August 8, 1991). In short, 
the boundary was determined based on 
considerations of where air quality did 
not meet or was not believed to meet the 
PM-—10 standard and the location of 
sources thought to contribute to air 
quality that did not meet the standard 
or was not believed to meet the 
standard. Neither the State nor the 
Tribes requested at the time the Power- 
Bannock Counties PM—10 
nonattainment area was first delineated 
that the nonattainment area be divided 
at the State-Reservation boundary. 61 
FR 29668; 56 FR 37658. In fact, at the 
time the boundary deliberations were 
ongoing, the State was regulating FMC, 
which was located on fee lands within 
the Reservation, under a Memorandum 
of Agreement with the Tribes. 
Therefore, EPA did not consider then 
whether, apart from technical air quality 
considerations, jurisdictional 
considerations should play a role in 
establishing the boundary of the 
nonattainment area. 

Several important factors have 
changed since that time. First, the State 
monitors now show attainment of the 
standard and the Tribal monitors, which 
were installed in 1995 and 1996 in areas 
where modeling had predicted 
maximum PM-10 concentrations, have 
recorded violations of the PM—10 
standard. Second, the technical and 
scientific understanding of the sources 
and their contribution to PM—10 
violations in the area has increased 
significantly. EPA has a better 


understanding of meteorelogy in the 
area and how it affects the continuing 
violations of the PM-—10 standard that 
have been recorded on the Tribal 
monitors. Based on information 
available to EPA, it appears that, due to 
the predominant wind direction, PM-10 
emissions from FMC, located on the 
Reservation, are the primary, if not sole, 
cause of the continuing violations that 
have been recorded. Finally, the State 
has largely completed the PM—10 
planning and control process for the 
sources under its authority, whereas the 
planning and control process for the 
sources on Reservation lands is still 
under development. All these factors 
support EPA’s decision to grant the 
State’s request to split the 
nonattainment area into two 
nonattainment areas. Although EPA 
agrees that the decision to split the area 
is not based on topographical features of 
the area, EPA disagrees that the decision 
to split the area is not based on 
scientific or meteorological 
considerations. The air quality data 
recorded on the State and Tribal 
monitors as well as the pollution 
windroses showing that State sources do 
not cause the violations of the standard 
on the Tribal monitors constitute the 
scientific and meteorological 
considerations underlying EPA’s action. 
Also relevant is the fact (which the State 
acknowledges) that the two areas are 
subject to differing jurisdictions, an 
important planning and control 
consideration that EPA believes is an 
appropriate factor to consider under the 


ct. 

FMC asserts that the Tribal monitors 
do not document a violation of the 24- 
hour PM—10 NAAQS because the Tribal 
monitors had collected less than three 
years of data as of the attainment date 
of December 31, 1996, and because the 
existing data does not “unambiguously 
show nonattainment,” a condition for 
reliance on less than three years of data. 
In support of its argument that the 
Tribal monitors do not “unambiguously 
show nonattainment” of the 24-hour 
PM-10 standard, FMC asserts that the 
placement of the Tribal monitors raises 
several technical and iegal issues 
regarding the siting and reliability of the 
data relied on by EPA in the proposal. 
Although FMC provides few specifics to 
support this charge, the company argues 
that one of the Tribal monitors is on a 
highway right-of-way, and thus subject 
to undue influence from vehicle traffic, 
and that another Tribal monitor is 
located on FMC land which is subject to 
institutional restrictions on 
development and public use. 

As an initial matter, EPA is not, in 
this notice, making a determination of 
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whether or not the Fort Hall PM—10 
nonattainment area is in violation of the 
PM-10 NAAQS. For purposes of EPA’s 
decision to split the nonattainment area, 
there is no legal requirement that the air 
quality data considered by EPA 
establish a violation of the PM-—10 
NAAQS. The difference in air quality 
between the Reservation and State lands 
was one factor considered by EPA, not 
the sole factor. EPA nonetheless 
disagrees with FMC’s suggestion that 
the siting of the Tribal monitors is 
improper and that the data are 
unreliable. With respect to FMC’s 
assertion that one Tribal monitor is 
located on a highway right-of-way and 
is subject to undue influence from 
vehicle traffic, it is important to note 
that FMC does not argue that the 
monitor does not meet the EPA siting 
criteria of 40 CFR part 58, appendix E. 
EPA disagrees that this monitor 
(referred to as the ‘““Sho-Ban site”’) is 
unduly influenced by vehicle traffic. 
The magnitude of emissions from paved 
highways is a function of several factors 
including vehicle speed, vehicle weight, 
silt loading on the roadway, number of 
vehicles, and emissions from the 
vehicles themselves. This is not a major 
roadway, but rather a frontage road. 
Thus, there are relatively few vehicles 
passing along this section of roadway 
and vehicle speeds are low. EPA 
believes that vehicular emissions from 
this section of road are minimal and do 
not unduly influence ambient levels of 
PM-10. In addition, another Tribal 
monitor (referred to as the “primary 
site”) that has recorded numerous 
exceedences of the PM—10 standard is 
located in a similar orientation vis-a-vis 
the frontage road as the Sho-Ban site 
(across the frontage road from FMC and 
near the road). If, as FMC asserts, the 
Sho-Ban monitor is unduly influenced 
by road dust, one would also expect to 
see exceedences on the same day and of 
similar magnitude at the primary site. 
This is not the case. On only a few 
occasions have exceedences been 
recorded at the primary site and the 
Sho-Ban site on the same days. Instead, 
exceedences on both of these monitors, 
as well as on the third Tribal monitor, 
are Closely correlated with the wind 
direction blowing from FMC sources 
toward the monitors. 


With respect to FMC’s assertion that 
the primary site is located ‘‘on lands 
owned and controlled by FMC which 
are subject to specific restrictions on 
development and public use, although it 
is not clear from FMC’s comment, FMC 
may be implying that the monitor does 
not measure ambient air. ‘“‘Ambient air” 
for NAAQS purposes is defined as “that 


portion of the atmosphere, external to 
buildings, to which the general public 
has access.” 40 CFR 50.1(e). EPA notes 
that, at the time the monitor was 
established and to this day, access to the 
vicinity of the monitor has been in no 
way restricted by a fence.* The primary 
site is located in an area external to 
buildings, to which the general public 
has access. That FMC has the legal right 
to restrict access to the location of the 
monitor is irrelevant. In short, there is 
no basis for FMC’s suggestion that the 
monitors or data are invalid. 

FMC es that the attainment status 
of all or part of the Power-Bannock 
Counties PM—10 nonattainment area is 
moot because FMC intends to install 
additional controls on its facility. FMC 
notes that EPA and FMC are in the 
process of negotiating a settlement to 
resolve violations of the Resource 
Conservation and Recovery Act and 
that, as part of those discussions, FMC 
has committed to installing new 
emission controls and reconfiguring 
various processes to achieve significant 
PM-10 emission reductions at the 
facility. In fact, since FMC submitted its 
comments, a consent de-ree between 
FMC and EPA resolving alleged RCRA 
violations at the FMC facility was 
lodged in the United States District 
Court for the District of Idaho on 
October 16, 1998, and is currently 
undergoing a 30 day public review and 
comment period. The RCRA consent 
decree, once entered by the Court, will 
require FMC to pay a civil penalty of 
$11,864,800 million for the alleged 
RCRA violations and take measures to 
bring the FMC facility into compliance 
with RCRA. The RCRA consent decree 
also includes 13 “supplemental 
environmental projects” (referred to as 
SEPs) designed to reduce PM—10 
emissions at the FMC facility.7 FMC 
states in its comments on EPA’s 
proposal to split the nonattainment area 
that the attainment status of the area is 
moot because FMC believes the 
Reservation will be able to attain the 
PM-10 standard once it has completed 
installation and implementation of the 
SEPs under the RCRA consent decree. 
EPA certainly supports any PM—10 
emission reductions by FMC, whether 
voluntary or as part of an enforceable 
settlement agreement. That the area may 
attain the PM—10 NAAQS several years 


® Access to the monitor itself is, of course, 
restricted by a 15 by 10 foot chain-link fence to 
guard against vandalism and tampering. 

7 The RCRA consent decree also includes a SEP 
whereby FMC commits $1,650,000 to fund a study 
of the potential health effects on residents of the 
Fort Hall Indian Reservation that may have resulted 
from releases of hazardous substances at the FMC 
facility. 


from now after FMC installs completes 
the SEPs, however, does not render the 
attainment status of the area at the 
present time a moot issue. In any event, 
the attainment status of the State 
monitors versus the Tribal monitors is 
only one of the many factors considered 
by EPA in deciding to split the 
nonattainment area. 

FMC also contends that the State’s 
technical analysis, where it looked at 
the “urban complex” (the Cities of 
Pocatello and Chubbuck and the 
surrounding urban areas) and the 
“industrial complex” (FMC and J.R. 
Simplot) is flawed. FMC asserts that the 
State’s analysis might support splitting 
the nonattainment area between the 
urban complex and the industrial 
complex, but not splitting the area 
within the industrial complex. FMC 
misunderstands the two-step analysis 
conducted by the State. The State first 
presented information to demonstrate 
that these two separate areas have 
separate air quality impacts and sources. 
Specifically, the modeling information 
presented by the State shows that the 
urban complex and the industrial 
complex have different sources 
contributing to the high PM—10 levels 
that have been recorded in each area 
and that there is no evidence of 


- significant mixing of emissions between 


the urban complex and the industrial 
complex. Had the State stopped here in 
its analysis, FMC would be correct in its 
assertion that there is no basis for 
splitting the existing nonattainment area 
at the State-Reservation boundary. The 
State went on to show, however, that 
sources on State lands within the 
industrial complex, namely, Simplot, 
are effectively controlled and do not 
contribute to violations of the PM-10 
NAAQS on State or Tribal lands. EPA 
agrees with the State that this 
information supports splitting the 
existing nonattainment area at the State- 
Reservation boundary. 


D. Comments Relating to the Location of 
the Boundary 


In the State’s April 16, 1997, request, 
the State requested that the Power- 
Bannock Counties PM—10 
nonattainment area be divided at the 
boundary between State lands and the 
Fort Hall Indian Reservation. As 
discussed in the proposal, EPA learned 
after submission of the State’s request 
that a small portion of the FMC facility 
is located on State lands. See 63 FR 
3360. In the proposal, EPA considered 
the fact that the FMC sources located 
within the Power-Bannock Counties 
PM-—10 nonattainment area but outside 
the exterior boundaries of the Fort Hall 
Indian Reservation on State lands 
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accounted for less than 1% of all of 
FMC’s PM-10 emissions and did not 
appear to contribute to the violations 
that have been recorded on the Tribal 
monitors. EPA stated it believed it was 
appropriate to split the nonattainment 
area at the State-Reservation boundary 
despite this new information. EPA 
specifically requested comment, 
however, on whether it would be 
preferable to split the current Power- 
Bannock Counties PM—10 
nonattainment area at the State- 
Reservation boundary, except to include 
in the Fort Hall PM—10 nonattainment 
area that portion of the FMC facility 
located on State lands. 


Both the State and FMC commented 
on this issue. The State advised EPA it 
would be comfortable with either 
approach. FMC stated that it was 
equally unhappy with either approach. 
FMC went on to state that either 
approach would necessitate two 
implementation plans (i.e., a SIP and a 
FIP/TIP). EPA disagrees that splitting 
the nonattainment area, either along the 
State-Reservation boundary or including 
all of the FMC facility in the Fort Hall 
nonattainment area, will result in any 
more implementation plans than if the 
area remains as one nonattainment area. 
In all events, the State must submit a 
SIP revision to address the previous 
deficiencies in the State’s 1993 PM—10 
SIP covering State lands. The State’s 
plan must address that portion of the 
FMC facility on State lands, regardless 
of whether that portion of the FMC 
facility is located in the Power-Bannock 
Counties PM—10 nonattainment area, 
the Fort Hall PM—10 nonattainment 
area, or the Portneuf Valley PM—10 
nonattainment area. EPA and the Tribes 
will promulgate Federal Implementation 
Plans and Tribal Implementation Plans 
covering lands within the exterior 
boundaries of the Fort Hall Indian 
Reservation. 


After considering the comments of the 
State and FMC on this issue, EPA 
continues to believe it is preferable to 
split the nonattainment area along the 
State-Reservation boundary. Apart from 
the technical air quality information, the 
fact that the existing Power-Bannock 
Counties PM—10 nonattainment area 
encompasses two regulatory 
jurisdictions is a major additional 
reason why EPA has decided to grant 
the State’s request to split the 
nonattaiment area. EPA therefore 
believes it is more appropriate to split 
the nonattainment areas in a manner 
that respects this jurisdictional 
distinction. 


Ill. Final Action 


By this action, the existing Power- 
Bannock Counties PM—10 
nonattainment area is divided into two 
nonattainment areas that together cover 
the identical geographic area of the 
existing nonattainment area. The 
revised areas will be divided at the 
boundary between State lands and the 
Fort Hall Indian Reservation, with one 
revised area, referred to as the ‘“‘Portneuf 
Valley PM—10 nonattainment area,” 
consisting of State lands, and the other 
revised area, referred to as the “Fort 
Hall PM-10 nonattainment area,” 
consisting of lands within the exterior 
boundaries of the Fort Hall Indian 
Reservation. Both the Portneuf Valley 
PM-10 nonattainment area and the Fort 
Hall PM-—10 nonattainment area will 
retain designations as PM—10 
nonattainment areas and a classification 
of moderate as a result of this action. 


IV. Administrative Requirements 
A. Executive Order (E.O.) 12866 


Under Executive Order 12866, 58 FR 
51735 (October 4, 1993), the Agency 
must determine whether the regulatory 
action is “significant” and therefore 
subject to Office of Management and 
Budget (OMB) review and the 
requirements of the Executive Order. 
The Order defines “significant 
regulatory action” as one that is likely 
to result in a rule that may: (1) have an 
annual effect on the economy of $100 
million or more or adversely affect in a 
material way the economy, a sector of 
the economy, productivity, competition, 
jobs, the environment, public health or 
safety, or State, local, or Tribal 
governments or communities; (2) create 
a serious inconsistency or otherwise 
interfere with an action taken or 
planned by another agency; (3) 
materially alter the budgetary impact of 
entitlements, grants, user fees, or loan 
programs or the rights and obligations of 
recipients thereof; or (4) raise novel 
legal or policy issues arising out of legal 
mandates, the President’s priorities, or 
the principles set forth in the Executive 
Order. 

The OMB has exempted this action 
from review under E.O. 12866. In 
addition, the Agency has determined 
that an action revising the designation 
of an area by creating two separate 
nonattainment areas under section 
107(d)(3) of the CAA results in none of 
the effects identified in E.O. 12866 as 
constituting a significant regulatory 
action. The revised designations 
together cover the same geographic area 
and the same sources as the original 
designation and the classification of the 
areas remains unchanged by this action. 


B. Regulatory Flexibility Act 

Under the Regulatory Flexibility Act 
(RFA), 5 U.S.C. § 601 et seq., EPA must 
prepare a regulatory flexibility analysis 
assessing the impact of any proposed or 
final rule on small entities unless EPA 
certifies that the rule will not have a 
significant economic impact on 
substantial number of small entities. 
Small entities include smali businesses, 
small not-for-profit enterprises, and 
government entities with jurisdiction 
over populations of less than 50,000. A 
regulatory flexibility screening of this 
action revealed that it would not have 
a significant adverse economic impact 
on a substantial number of small 
entities. An action revising the 
designation of an area by creating two 
separate nonattainment areas under 
section 107(d)(3) of the CAA is an action 
affects only the boundary of the 
geographic area. The revised 
designations together cover the same 
geographic area and the same sources as 
the original designation and the 
classification of the areas remains 
unchanged by this action. Therefore, 
this action does not impose any new 
requirements on small entities. See Mid- 
Tex Electric Cooperative, Inc. v. FERC, 
773 F.2d 327 (D.C. Cir. 1985) (agency’s 
certification need only consider rule’s 
impact on entities subject to the 
requirements of the rule). To the extent 
that a State, Tribe or EPA must adopt 
new regulations, based on an area’s 
nonattainment status, EPA will review 
the effect those actions have on small 
entities at the time EPA takes action on 
those regulations. Therefore, pursuant to 
5 U.S.C. 605(b), EPA certifies that 
today’s action does not have a 
significant economic impact on a 
substantial number of small entities 
within the meaning of those terms for 
RFA purposes. 


C. Unfunded Mandates Reform Act 


Title II of the Unfunded Mandates 
Reform Act of 1995 (UMRA), Pub. L. 
04-4, establishes requirements for 
Federal agencies to assess the effects of 
their regulatory actions on State, local, 
and Tribal governments and the private 
sector. Under section 202 of UMRA, 
EPA generally must prepare a written 
statement, including a cost-benefit 
analysis, when EPA promulgates ‘‘any 
general notice of proposed rulemaking 
that is likely to result in promulgation 
of any rule that includes any Federal 
mandate that may result in the 
expenditures by State, local, and Tribal 
governments, in the aggregate, or by the 
private sector, of $100 million or more” 
in any one year. A “Federal mandate” 
is defined, under section 101 of UMRA, 
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as a provision that “‘would impose an 
enforceable duty” upon the private 
sector or State, local, or Tribal 
governments,” with certain exceptions 
not here relevant. Under section 203 of 
UMRA, EPA must develop a small 
government agency plan before EPA 
“establish[es] any regulatory 
requirements that might significantly or 
uniquely affect small governments.” 
Under section 204 of UMRA, EPA is 
required to develop a process to 
facilitate input by elected officers of 
State, local, and Tribal governments for 
EPA’s “regulatory proposals” that 
contain significant Federal 
intergovernmental mandates. Under 
section 205 of UMRA, before EPA 
promulgates “any rule for which a 
written statement is required under 
[UMRA section] 202,” EPA must 
identify and consider a reasonable 
number of regulatory alternatives and 
either adopt the least costly, most cost- 
effective or least burdensome alternative 
that achieves the objectives of the rule, 
or explain why a different alternative 
was selected. 

EPA has determined that this action 
does not include a Federal mandate that 
may result in the expenditures by State, 
local, and Tribal governments, in the 
aggregate, or by the private sector, of 
$100 million or more in any one year. 
An action revising the designation of an 
area by creating two separate 
nonattainment areas under section 
107(d)(3) of the CAA is an action affects 
only the boundary of the geographic 
area. The revised designations together 
cover the same geographic area and the 
same sources as the original designation 
and the classification of the areas 
remains unchanged by this action. 
Therefore, this action does not impose 
any new requirements on the State of 
Idaho, the Shoshone-Bannock Tribes, or 
the private sector. Accordingly, EPA has 
determined that this action does not 
include a Federal mandate that may 
result in estimated costs of $100 million 
or more to either State, local, or Tribal 
governments in the aggregate, or to the 
private sector. Consequently, sections 
202, 204, and 205 of UMRA do not 
apply to today’s action, and EPA is 
therefore not required to and has not 
taken any actions to meet the 
requirements of these sections of 
UMRA. With respect to section 203 of 
UMRA, EPA has concluded that this 
action includes no regulatory 
requirements that will significantly or 
uniquely affect small governments, 
because it imposes no requirements on 
them. Nevertheless, during the 
development of the proposal for this 
action, EPA held several meetings with 


representatives of the Shoshone- 
Bannock Tribes to discuss the 
requirements of, and receive input 
regarding, this action. 


D. Submission to Congress and the 
General Accounting Office 


The Congressional Review Act, 5 
U.S.C. 861 et seq., as added by the Small 
Business Regulatory Enforcement 
Fairness Act of 1966, generally provides 
that before a rule may take effect, the 
agency promulgating the rule must 
submit a rule report, which includes a 
copy of the rule, to each House of the 
Congress and to the Comptroller General 
of the United States. EPA will submit a 
report containing this rule and other 
required information to the U.S. Senate, 
the U.S. House of Representatives, and 
the Comptroller General of the United 
States prior to publication of the rule in 
the Federal Register. This rule is not a 
“major rule” as defined by 5 U.S.C. 
804(2). 


E. Executive Order 13045: Protection of 
Children From Environmental Health 
Risks and Safety Risks 

Executive Order 13045, 62 FR 19885 
(April 23, 1997) applies to any rule that 
(1) is determined to be “economically 
significant” as that term is defined in 
E.O. 12866, and (2) concerns an 
environmental health or safety risk that 
EPA has reason to believe may have a 
disproportionate effect on children. If 
the regulatory action meets both criteria, 
the Agency must evaluate the 
environmental health or safety effects of 
the planned rule on children, and 
explain why the planned regulation is 
preferable to other potentially effective 
and reasonably feasible alternatives 
considered by the Agency. 

This final action is not subject to E.O. 
13045 because it is not an economically 
significant rule as defined by E.O. 
12866. In addition, it does not involve 
decisions based on environmental 
health or safety risks because these 
decisions were made at the time EPA 
promulgated the PM—10 NAAQS. 
Today’s action does not change the 
health standard set by the NAAQS. 


F. Executive Order 12875: Enhancing 
the Intergovernmental Partnership 


Under Executive Order 12875, EPA 
may not issue a regulation that is not 
required by statute and that creates a 
mandate upon a State, local or tribal 
government, unless the Federal 
government provides the funds 
necessary to pay the direct compliance 
costs incurred by those governments, or 
EPA consults with those governments. If 
EPA complies by consulting, Executive 
Order 12875 requires EPA to provide to 


the Office of Management and Budget a 
description of the extent of EPA’s prior 
consultation with representatives of 
affected State, local and tribal 
governments, the nature of their 
concerns, copies of any written 
communications from the governments, 
and a statement supporting the need to 
issue the regulation. In addition, 
Executive Order 12875 requires EPA to 
develop an effective process permitting 
elected officials and other 
representatives of State, local and tribal 
governments “‘to provide meaningful 
and timely input in the development of 
regulatory proposals containing 
unfunded mandates.” 

oday’s action does not create a 
mandate on State, local or tribal 
governments and does not impose any 
enforceable duties on these entities. An 
action revising the designation of an 
area by creating two separate 
nonattainment areas under section 
107(d)(3) of the CAA is an action affects 
only the boundary of the geographic 
area and does not impose any regulatory 
requirements. The revised designations 
together cover the same geographic area 
and the same sources as the original 
designation and the classification of the 
areas remains unchanged by this action. 
Accordingly, the requirements of 
section 1(a) of Executive Order 12875 do 
not apply to this rule. 


G. Executive Order 13084: Consultation 
and Coordination With Indian Tribal 
Governments 


Under Executive Order 13084, EPA 
may not issue a regulation that is not 
required by statute, that significantly or 
uniquely affects the communities of 
Indian tribal governments, and that 
imposes substantial direct compliance 
costs on those communities, unless the 
Federal government provides the funds 
necessary to pay the direct compliance 
costs incurred by the tribal 
governments, or EPA consults with 
those governments. If EPA complies by 
consulting, Executive Order 13084 
requires EPA to provide to the Office of 
Management and Budget, in a separately 
identified section of the preamble to the 
rule, a description of the extent of EPA’s 
prior consultation with representatives 
of affected tribal governments, a 
summary of the nature of their concerns, 
and a statement supporting the need to 
issue the regulation. In addition, 
Executive Order 13084 requires EPA to 
develop an effective process permitting 
elected and other representatives of 
Indian tribal governments “to provide 
meaningful and timely input in the 
development of regulatory policies on 
matters that significantly or uniquely 
affect their communities.” 
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Today’s action does not impose 
substantial direct compliance costs on 
the communities of Indian tribal 
governments. An action revising the 
designation of an area by creating two 
separate nonattainment areas under 
section 107(d)(3) of the CAA is an action 
affects only the boundary of the 
geographic area and does not impose 
any regulatory requirements. The 
revised designations together cover the 
same geographic area and the same 
sources as the original designation and 
the classification of the areas remains 
unchanged by this action. Accordingly, 
the requirements of section 3(b) of 
Executive Order 13084 do not apply to 
this rule. In taking this action, EPA 
consulted with representatives of the 
Shoshone-Bannock Tribes to permit 
them to have meaningful and timely 
input into its development. Prior to 
issuing the proposal to split the Power- 
Bannock Counties PM—10 
nonattainment area, EPA met on three 
occasions with representatives of the 
Shoshone-Bannock Tribes to discuss the 
basis for and consequences of splitting 
the nonattainment area and to hear the 
Tribe’s concerns with splitting the 
nonattainment area. EPA also had 
several telephone conferences with 
representatives of the Shoshone- 
Bannock Tribes to learn of the Tribes’ 
concerns prior to the proposal. In 
addition, EPA provided public notice 
and an opportunity for comment on 


EPA’s proposal to split the Power- 
Bannock Counties PM~10 
nonattainment area a 30 day prior to 
this action. The Tribes’ concerns and 
EPA’s response to those concerns are 
discussed in the proposal, 63 FR 33602- 
33603, and in Section II of this notice. 


H. National Technology Transfer and 
Advancement Act of 1995 (NTTAA) 


Section 12(d) of NTTAA, Pub. L. No. 
104-113, Section 12(d) (15 U.S.C. 272 
note) directs EPA to use voluntary 
consensus standards in its regulatory 
activities unless to do so would be 
inconsistent with applicable law or 
otherwise impractical. Voluntary 
consensus standards are technical 
standards (e.g., materials specifications, 
test methods, sampling procedures, 
business practices) that are developed or 
adopted by voluntary consensus 
standards bodies. The NTTAA directs 
EPA to provide Congress, through OMB, 
explanations when the Agency decides 
not to use available and applicable 
voluntary standards. 

An action revising the designation of 
an area by creating two separate 
nonattainment areas under section 
107(d)(3) of the CAA does not establish 
technical standards. Therefore, this 
action is not subject to the NTTAA. 


I. Petitions for Judicial Review 


Under section 307(b)(1) of the Clean 
Air Act, petitions for judicial review of 


IDAHO—PM-—10 


this action must be filed in the United 
States Court of Appeals for the 
appropriate circuit by January 4, 1999. 
Filing a petition for reconsideration by 
the Administrator of this final rule does 
not affect the finality of this rule for the 
purposes of judicial review nor does it 
extend the time within which a petition 
for judicial review may be filed, and 
shall not postpone the effectiveness of 
such rule or action. This action may not 
be challenged later in proceedings to 
enforce its requirements. (See section 


307(b)(2).). 
List of Subjects in 40 CFR Part 81 


Environmental protection, Air 
pollution control, National parks, 
Wilderness areas. 

Dated: October 30, 1998. 

Chuck Clarke, 
Regional Administrator, Region 10. 


PART 81—[AMENDED] 


1. The authority citation for part 81 
continues to read as follows: 


Authority: 42 U.S.C. 7401 et seq. 


2. In § 81.313, the table entitled 
“Idaho—PM-10” is amended by 
revising the entry for ““Power-Bannock 
Counties, part of: (Pocatello)” to read as 
follows: 


§ 81.313 Idaho. 


* * * * 


Designated area 


Designation 


Classification 


Type Date Type 


Power-Bannock Counties, part of: (Pocatello): 
State Lands 


Portneuf Valley Area 
T.5S, R.34E Sections 25-36. 
T.5S, R.35E Section 31.: 
T.6S, R.34E Sections 1-36. 


T.6S, R.35E Sections 5-9, 16-21, 28-33. 

Plus the West 1/2 of Sections 10, 15, 22, 27, 34. 
T.7S, R.34E Sections 1-4, 10-14, and 24. 

T.7S, R.35E Sections 4-9, 16-21, 28-33. 

Plus the West 1/2 of Sections 3, 10, 15, 22, 27, 34. 


T.8S, R.35E Section 4. 

Plus the West 1/2 of Section 3. 
Power-Bannock Counties, part of: (Pocatello): 
Fort Hall Indian Reservation 


T.5S, R.34E Sections 15-23. 
T.5S, R.33E Sections 13-36. 
T.6S, R.33E Sections 1-36. 
T.7S, R.33E Sections 4, 5, 6. 
T.7S, R.34E Section 8. 


* 


11/15/90 Nonattainment 


11/15/90 


11/15/90 Nonattainment 


| 
—— 
* 
Date 
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[FR Doc.98-29663 Filed 114-98; 8:45 am] 
BILLING CODE 6560-50-P 


DEPARTMENT OF TRANSPORTATION 


National Highway Traffic Safety 
_ Administration 


49 CFR Part 571 


[Docket No. NHTSA--98-4662] 
RIN 2127-AC19 


Federal Motor Vehicle Safety 
Standards; School Bus Body Joint 
Strength 

AGENCY: National Highway Traffic 
Safety Administration (NHTSA), 
Department of Transportation. 
ACTION: Final rule. 


SUMMARY: This rule amends Federal 
Motor Vehicle Safety Standard No. 221, 
School Bus Body Joint Strength (49 CFR 
571.221), which requires school bus 
body panel joints to be capable of 
holding the body panel to the member 
to which it is joined when subjected to 
a force of 60 percent of the tensile 
strength of the weakest joined body 
panel. Currently, the standard applies 
only to school buses with a gross 
vehicle weight rating (GVWR) greater 
than 10,000 pounds. This rule extends 
the applicability of the standard to 
school buses with a GVWR of 10,000 
pounds or less, narrows an exclusion of 
maintenance access panels from the 
requirements of the standard, and 
revises testing requirements. 

This rule ensures that children are 
provided equivalent levels of protection 
against joint separation in small as well 
as large school buses. Since a larger 
proportion of small school buses than of 
large school buses are lift-equipped to 
transport mobility impaired students 
compared to large buses, this rule 
particularly enhances the safety of 
mobility impaired children. 

DATES: This rule is effective May 5, 
2000. Optional early compliance with 
the changes made in this final rule is 
permitted beginning November 5, 1998. 
Any petitions for reconsideration of this 
final rule must be received by NHTSA 
not later than December 21, 1998. 
ADDRESSES: Petitions for reconsideration 
should refer to the docket number for 
this action and be submitted to: 
Administrator, National Highway 
Traffic Safety Administration, 400 
Seventh Street, SW, Washington, DC 
20590. Copies of the Final Regulatory 
Evaluation for this rule can be obtained 
from: Docket Management, Room PL— 
401, 400 Seventh Street, SW, 


Washington, DC, 20590, telephone: 
(202) 366-9324. Docket hours are 10 
a.m. to 5 p.m., Monday through Friday. 
FOR FURTHER INFORMATION CONTACT: Mr. 
Charles R. Hott, Office of 
Crashworthiness Standards, National 
Highway Traffic Safety Administration, 
400 Seventh Street SW, Washington, DC 
20590, (202) 366-0247. 

SUPPLEMENTARY INFORMATION: 


I. Summary of the Final Rule 
Il. Background 
II. Amendments 
A. Applicability to small school buses 
B. Maintenance access panels 
C. Other issues relating to exclusions 
D. Test procedures 
E. Other issues 
IV. Rulemaking Analyses and Notices 
A. EO 12866; DOT Regulatory Planning 
and Review and DOT Policies and 
Procedures 
B. Regulatory Flexibility Act 
C. Paperwork Reduction Act 
D. National Environmental Policy Act 
E. Executive Order 12612 Federalism 
F. Civil Justice Reform 


I. Summary of the Final Rule 


This rule is intended to enhance the 
applicability and objectivity of Standard 
No. 221’s school bus joint strength 
requirements. The standard currently 
applies only to large school buses 
(GVWR greater than 10,000 pounds). 
The standard specifies strength 
requirements for each “‘body panel 
joint,” which is currently defined as the 
area of contact or close proximity 
between the edges of a body panel and 
another body component, excluding 
spaces designed for ventilation or 
another functional purpose, and 
excluding doors, windows, and 
maintenance access panels (MAPs). 

This rule extends fhe applicability of 
Standard No. 221 to small school buses 
(GVWR of 10,000 pounds or less) and 
narrows the present exclusion of MAPs 
from the joint strength requirements. 
Except as noted below, the rule requires 
panels to be attached at least at every 8 
inches (203 millimeters (mm)), and 
requires body panel joints to withstand 
a tensile strength of 60 percent of the 
tensile strength of the weakest joined 
body panel. Excluded from these 
requirements are MAPs outside of the 
passenger area, and MAPs, smaller than 
a specified size, inside the passenger 
area. Joints from which a test sample 
cannot be obtained because of the joint’s 
size or the curvature of the panels 
comprising the joint, are excluded from 
the tensile strength requirements. 

Some of the definitions adopted by 
this rule differ from the NPRM. For 
example, the rule simplifies the 
definition of ‘‘maintenance access 
panel,” and adopts a definition of 


“passenger compartment” based on the 
definition in Standard No. 217, Bus 
Emergency Exits and Window Retention 
and Release (49 CFR 571.217). The 
proposal for deleting the “hourglass” 
shape of the test specimen has not been 
adopted. 


II. Background 


NHTSA is authorized by 49 U.S.C. 
30101, et seq., to issue Federal motor 
vehicle safety standards for new motor 
vehicles, including school buses.! In 
1974, Congress enacted the Motor 
Vehicle and Schoolbus Safety 
Amendments (Pub. L. 93-492), which 
directed NHTSA to issue Federal motor 
vehicle safety standards for various 
aspects of school bus safety, including 
interior protection for occupants, floor 
strength, and crashworthiness of body 
and frame. In response to that 
Congressional mandate, NHTSA issued 
Standard No. 221, School Bus Body 
Joint Strength. 

Standard No. 221 requires the 
strengthening of school bus body panel 
joints to prevent these joints from 
separating during a crash and becoming 
cutting edges that could cause serious 
injuries or allowing passenger ejection 
through openings created by such panel 
separations. The standard currently 
provides that each school bus body 
panel joint must be capable of holding 
the body panel to the member to which 
it is joined when subjected to a force of 
60 percent of the tensile strength of the 
weakest joined body panel. Excluded 
from this requirement are doors, 
windows, spaces designed for 
ventilation or another functional 
purpose, and MAPs. MAPs were 
excluded because they involve areas on 
the vehicle requiring frequent 
maintenance and need to have 
unrestricted accessibility. Although 
MAPs were not defined in the standard, 
it was NHTSA’s intent that 
manufacturers would limit MAPs to 
panels providing access to areas 
requiring routine maintenance. 

aintenance access panels (MAPs). 
The exception of MAPs from Standard 
No. 221 has been an issue of concern to 
NHTSA, the National Transportation 
Safety Board (NTSB), and school bus 


149 U.S.C. 30125(a)(1) defines a schoolbus as a 
passenger motor vehicle designed to carry a driver 
and more than ten passengers that the Secretary of 
Transportation determines ‘“‘is likely to be used 
significantly to transport preprimary, primary, and 
secondary school students to or from school or an 
event related to school.” NHTSA further defines a 
school bus as a bus that is sold or introduced in 
interstate commerce for purposes that include 
carrying students to and from school and related 
events, but does not include a bus that is designed 
and sold for operation as a common carrier in urban 
transportation. 49 CFR 571.3. 
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manufacturers. Through information 
provided by manufacturers and 
inspection of buses being built in the 
years following the effective date of the 
standard in 1977, NHTSA learned that 
most manufacturers created MAPs that 
ranged from a few inches up to 12 
inches wide above the window area and 
extending the entire length of the bus. 
In addition, nearly the entire rear wall 
of some buses was designated as a MAP. 

In testing some of those MAPs after 
the effective date of the standard, the 
agency found the panels to be loosely 
attached and unable to withstand much 
force before detaching from the bus 
body or adjacent panels. For example, 
NHTSA’s inspections of a variety of 
school bus makes and models disclosed 
that MAPs extending the length of the 
bus above the windows were not 
fastened down, but were held in place 
only by the window frames. On the 
other hand, NHTSA observed that in 
some buses which had been involved in 
crashes, panels that complied with the 
standard performed very well and rarely 
detached from the bus body and 
adjacent panels. 

To correct the perceived MAP 
problem, NHTSA issued a notice of 
proposed rulemaking on November 27, 
1981 (46 FR 57939) proposing to remove 
the exemption for all maintenance 
access panels except for a few that were 
considered critical for proper 
maintenance. 

Over 200 comments were received in 
response to that notice, all but two of : 
which opposed the proposed 
amendments. In addition, public 
meetings were held on these issues in 
March 1982, and again in January 1983. 
Commenters on the notice and 
representatives of interested parties at 
the meetings contended that NHTSA 
could show no safety problem or abuse 
of the standard and no injuries 
attributed to MAP failure, and that extra 
fasteners could delay proper’. 
maintenance because of difficulties in 
removing them. They also suggested 
that the additional cost of compliance 
might be $500 per bus with no greater 
safety benefits, and that the proposals 
could include other previously 
excluded joints unrelated to MAPs. 

NHTSA conducted an internal review 
of the comments received and available 
crash data and concluded that the 
assertions of the commenters had 
substantial merit. The agency was not 
able to locate a documented case of 
personal injury resulting from MAP 
failure, and was unable to identify any 
specific instances of abuse of the MAP 
exclusion. The agency believed, 
however, that the potential for abuse 
existed and urged manufacturers to 


limit their use of MAPs to those areas 
where such panels were clearly 
necessary. The agency also agreed that 
requiring extra fasteners on MAPs might 
not enhance safety because an increase 
in fasteners or a decrease in MAPs could 
complicate the maintenance process, 
thus discouraging prompt maintenance. 
Finally, the agency concluded that 
increased compliance costs could be 
detrimental to safety by inducing 
owners of older buses to keep them 
longer than they normally would, 
without a safety benefit. In view of these 
considerations, NHTSA terminated the 
rulemaking on July 2, 1984 (49 FR 
27181), but nevertheless urged bus 
manufacturers to minimize the number 
of MAPs. 

Although NHTSA terminated the 
rulemaking, NHTSA continued to 
consider the matter in light of additional 
information received after the 
termination, such as documentation of 
MAP separations in actual crashes that 
caused injuries, and evidence that some 
previously-complying panels had been 
redesignated as MAPs. The NTSB, in 
several recommendations based on a 
number of serious school bus accidents 
occurring after the termination, 
proposed elimination of the exclusion 
for MAPs and recommended other 
improvements in school bus safety. The 
NTSB also indicated that joint 
separation had occurred in crashes 
involving small school buses. 

In June 1987, NHTSA issued an 
advance notice of proposed rulemaking 
(ANPRM) (52 FR 23314; June 19, 1987) 
on school bus body joint strength issues. 
The ANPRM requested comments on 
possible proposals to specify minimum 
strength requirements for the floors of 
school buses with a GVWR over 10,000 
pounds, narrow the MAP exclusion 
from the joint strength requirements of 
Standard No. 221, and revise the test 
procedures of the standard. 

Thirty-seven comments were received 
in response to the ANPRM, including 
comments from school bus 
manufacturers, school bus operators, 
and Federal, state and local 
governmental agencies. After 
considering all comments and 
completing a series of dynamic tests of 
school bus floor joints, NHTSA 
published a notice of proposed 
rulemaking on March 15, 1991 (56 FR 
11142) (hereinafter NPRM), proposing 
to: (1) Extend the applicability of 
Standard 221 to small school buses 
(GVWR 10,000 pounds or less); (2) 
narrow the existing exclusion of MAPs; 
and (3) expand testing requirements and 
clarify testing procedures for school bus 
body panel joints. 


NHTSA received 18 comments to the 
NPRM. Commenters included seven 
school bus manufacturers, one 
equipment supplier, six state 
organizations, three trade and citizens’ 
associations, and one private citizen. All 
comments were fully considered and 
the significant ones are addressed 
below. 


Ill. Amendments 


A. Applicability to Small School Buses 


This rule extends the applicability of 
Standard No. 221 to small school buses 
(GVWR 10,000 pounds or less), as 
proposed. 

Commenters were divided in their 
support of NHTSA’s proposal to extend 
the standard to small school buses. The 
Maryland State Department of 
Education (MSDE), Maryland Motor 
Vehicle Administration (MMVA), 
Washington Superintendent of Public 
Instruction (SPI), Connecticut 
Department of Motor Vehicles (CDMV), 
California Department of Education 
(CDE), and the Blue Bird Body Company 
(Blue Bird) all expressed support for the 
proposal. In general, the state agencies 
believed that small school buses should 
offer the same passenger protection as 
large school buses. Blue Bird stated that 
although there does not appear to be 
sufficient safety need or cost benefit 
justification for extending the 
requirements of Standard No. 221 to 
small school buses, the company 
supports the proposal in the interest of 
providing uniform safety levels in all 
school buses and because use of small 
school buses is growing. 

Commenters opposed to the extension 
of Standard No. 221 to small school 
buses were Collins Industries (Collins), 
National Truck Equipment Association 
on behalf of the Manufacturers Council 
of Small School Buses (MCSSB), 
General Motors Corporation (GM), Ford 
Motor Company (Ford), and Mid Bus 
Inc. (Mid Bus). Most of these 
commenters believed that the findings 
of the NTSB were insufficient to 
establish a safety need to extend the 
standard to small school buses. 

The agency disagrees, and believes 
there is a safety need to extend the 
standard to small school buses. NTSB 
was concerned that small school buses 
experience higher crash forces in a crash 
than do large school buses, since size 
and mass are important factors in crash 
severity. The NTSB studies on the 
crashworthiness of large and small 
school buses found that 6 of 19 small 
school bus crashes resulted in body 
panel joint separation (32 percent of the 
cases studied). In contrast, joint 
separations in large school buses 
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occurred in MAPs and floor joints, 
while body panel joints maintained 
structural integrity very well, even in 
severe crash forces. These results 
indicate that the requirements of 
Standard 221 are very effective (see _ 
NTSB Safety Study: Crashworthiness of 
Small Poststandard School Buses, 
October 11, 1989). Further, these results 
lead NHTSA to conclude that the 
structural integrity of small buses would 
be enhanced by the joint strength 
requirement of Standard 221. NHTSA 
concludes that small school buses 
should at least be subject to the same 
joint strength requirements as large 
school buses. This will better ensure 
that all children are provided equivalent 
levels of protection against injuries from 
joint separation, regardless of the GVWR 
of the vehicle transporting them. 

Small school buses are becoming an 
increasingly larger part of the school bus 
fleet. From 1988 to 1993, the percentage 
of total school bus sales for small school 
buses rose from about 13 percent to 
about 19 percent (an increase of almost 
50 percent in market share). From 1994 
to the present, the percentage of small 
school bus sales has been holding 
steady at about 16 percent. This rise of 
sales is of concern because it indicates 
that crashes, and resultant injuries, are 
likely to increase. 

Moreover, the agency notes that a 
larger proportion of small school buses 
than of large buses are lift-equipped to 
transport mobility impaired students. 
The school bus industry describes Type 
A and Type B school buses as being for 
“disability/special purpose” use. 
Extending Standard No. 221’s 
requirements to small school buses thus 
enhances the safety of mobility 
impaired children. In addition, these 
buses may frequently be used to carry 
pre-primary, Head Start program 
children. 

GM stated that small school buses are 
already subject to standards not 
applicable to large school buses, such as 
Standard Nos. 204, 208, 209, 210, 212, 
219, and 301. Therefore, GM argued, a 
vehicle built in compliance with those 
standards has inherent structural 
integrity and occupant protection. 
Collins and MCSSB stated that small 
school buses actually have a double 
approach to passenger protection and 
restraint in crashes since they are 
subject to the compartmentalization 
requirements of large school buses as 
well as the seat belt requirements of 

Standard No. 208, Occupant Crash 
Protection. 

NHTSA is not persuaded by these 
comments. The standards cited by GM 
help ensure the crashworthiness of a 
small school bus, but those standards 


address safety systems that are not 
directly relevant to school bus body 
panel joint integrity. For example, 
Standard No. 204 limits the rearward 
displacement of the steering control into 
the passenger compartment; 208, 209 
and 210 address the occupant belt 
systems; 212 and 219 pertain to 
retention and intrusion of the 
windshield; and 301 addresses the 
vehicle’s fuel system integrity. 
Similarly, in response to Collins and 
MCSSB, the fact that smal! school buses 
must comply with seat belt 
requirements and most (but not all) of 
the compartmentalization requirements 
of Standard No. 222 is irrelevant to the 
issue of upgrading the integrity of the 
bus body. The seat belt and 
compartmentalization requirements for 
small school buses help ensure that the 
passenger is restrained safely. Standard 
No. 221 regulates the lap joint 
construction method used to 
manufacture school bus bodies. The 
joint strength requirements will help 
ensure that the environment in which 
the passenger is restrained does not lose 
structural integrity in a crash. NHTSA 
views the occupant restraint and 
compartmentalization requirements of 
Standards No. 208 and 222 as 
complementing the joint strength 
requirements of Standard No. 221, and 
not as requirements that obviate the 
need for them. 

MCSSB argued that the cost to 
manufacturers of bringing small school 
buses into compliance with Standard 
No. 221 would be prohibitive, 
considering the need for complete joint 
analysis, testing and certification 
programs, and possible material and 
design changes. Mid Bus estimated that 
having to comply with Standard No. 221 
requirements would increase the cost of 
a small school bus by $1,982 (1996 
dollars).2 

The agency disagrees that the cost 
impact of the rule on small school buses 
is unreasonable. Currently, 21 states and 
the District of Columbia already require 


-small school buses to comply with the 


joint strength requirements of Standard 
No. 221 at an additional cost ranging 
from $91 to $1,087 per vehicle. NHTSA 
estimates that the sales-weighted 
average increase in the consumer cost of 
a small school bus to comply with both 
the joint strength and the MAP 
requirements would be $343 (for a more 
detailed discussion of costs, including 
the cost impacts of the rule on large 
school buses, see the discussion of 
NHTSA’s Final Regulatory Evaluation in 
the section on Rulemaking Analyses 


2 All costs shown are in terms of 1996 dollars 
unless otherwise noted. 


and Notices, below). All small school 
bus manufacturers already produce, at 
the purchaser’s option, small school 
buses with body panel joints that 
comply with Standard No. 221. NHTSA 
believes, therefore, that extending the 
requirements of the standard to all 
school buses would not create an undue 
burden or expense for small school bus 
manufacturers since they are already 
tooled up for producing complying 
small school buses. 

MCSSB expressed concern that 
chassis manufacturers would refuse to 
certify their chassis, forcing small 
school bus manufacturers to certify the 
chassis themselves or go out of business. 
Ford and Mid Bus also alluded to the 
potential problem of chassis 
manufacturers refusing to certify their 
chassis. 

NHTSA does not believe the impacts 
of this rule on final-stage manufacturers 
will be unduly burdensome. As noted 
above, many states currently require 
small school buses to meet the joint 
strength requirements of Standard No. 
221. Any final-stage school bus 
manufacturer producing a vehicle for 
sale in one of these states is already 
taking the necessary steps toward 
fulfilling its contractual obligations to 
meet Standard No. 221. In addition, any 
final-stage manufacturer of school buses 
is also required to meet the 
compartmentalization requirements of 
Standard No. 222, the crashworthiness 
requirements of Standard Nos. 204, 208, 
209, 210, 212, 219, and 301 (as 
mentioned by GM, above), as well as the 
comprehensive series of FMVSSs that 
apply to school buses (e.g., Standard No. 
217 for emergency exits and No. 108 for 
school bus lights). The commenters did 
not provide any information to 
demonstrate that a final-stage 
manufacturer, who is capable of 
fulfilling its present obligation to certify 
its vehicles to the extensive school bus 
safety standards, would be unable to 
certify to Standard No. 221. Moreover, 
Standard No. 221 specifies a relatively 
simple static-pull test procedure that 
manufacturers who choose to perform 
the test would not find burdensome to 
conduct. In contrast, Standards No. 212, 
219 and 301 specify dynamic crash 
tests, and Standard No. 222 call for force 
applications and the calculation of head 
injury criterion values. NHTSA believes 
that, given the present certification 
responsibilities of final-stage 
manufacturers of small school buses and 
the level of testing necessary to test to 
FMVSS No. 221, these manufacturers 
have the means necessary to certify their 
vehicles to Standard No. 221, even in 
the absence of assurances from the 
chassis manufacturer. This assumes that 
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the chassis manufacturer would not 
provide such assurances. The agency 
believes that the provision in the rule 
that excludes joints that can not be 
physically accommodated in the tensile 
testing apparatus from the 60 percent 
joint strength requirement will make it 
easier for more chassis manufacturers to 
provide assurances to final-stage 
manufacturers that the joints on the 
incomplete vehicle meets Standard No. 
221. 


B. Maintenance Access Panels 


NHTSA is defining “maintenance 
access panel” to limit a manufacturer’s 
latitude to designate panels as MAPs 
and thus be excluded from the strength 
requirements of the standard. Under this 
rule, to be excluded from the 
requirements of Standard No. 221 as a 
“maintenance access panel,” a panel 
must meet the definition of a MAP, and 
must also meet certain criteria. 

Definition. The definitions pertaining 
to maintenance access panels are the 
same as those proposed in the NPRM. 
This rule defines ‘maintenance access 
panel” as ‘‘a body panel which must be 
moved or removed to provide access to 
one or more serviceable component(s).” 
This rule also defines “serviceable 
component” as a part of the bus which 
is identified by the body or chassis 
manufacturer in the owners’ or service 
manuals as requiring routine 
maintenance at least once each year. 
The definition specifies that 
“serviceable component” includes 
pneumatic and hydraulic devices, 
wiring harnesses, and tubing only at 
their attachments. 

Criteria to be Excluded. Howeve?, the 
rule differs from the NPRM in setting 
criteria that a MAP must meet to be 
excluded from the requirements of 
Standard No. 221. To be excluded, the 
MAP must either: (1) Be located forward 
of the passenger seating area (the MAP 
must not lie between a vertical 
transverse plane located 762 mm (30 
inches) in front of the forwardmost 
passenger seating reference point and a 
vertical transverse plane tangent to the 
rear interior wall of the bus at the 
vehicle’s centerline); or (2) be located 
within the passenger seating area but 
have an opening that does not exceed 
305 mm (12 inches) when measured 
across any two points diametrically on 
opposite sides of the opening. 

the NPRM, NHTSA proposed that 
any MAP that exposes the bus interior 
to areas below the floor, to the engine © 
compartment or to compartments 
adjoining the engine compartment, 
would not be excluded, regardless of 
where in the bus interior the MAP was 
located. NHTSA also proposed that 


MAPs, other than those exposing the 
interior to areas below the floor or to the 
engine compartment or to compartments 
adjoining the engine compartment, 
which were in the passenger seating 
area had to meet size limits to be 
excluded from the joint strength 
requirements, ensuring that the MAP is 
no larger than required to provide 
access to the serviceable components 
the MAP covered. The proposed size 
limits provided a two-inch access 
margin around the periphery of 
serviceable components or clusters of 
components for handling and tool 
clearance during installation, 
replacement, inspection and adjustment 
procedures. The average spacing 
between components within a cluster of 
components covered by a single MAP 
could not exceed four inches. 

Five manufacturers, two associations, 
and two state organizations commented 
on the proposal to narrow the exclusion 
of MAPs. The SPI and the California 
Highway Patrol (CHP) concurred with 
the proposal to restrict the size and 
locations of MAPs. SPI asserted that the 
present exclusion compromises the 
safety and structural integrity of school 
buses and that the proposed changes 
reflect a realistic limitation on the use 
of access panels. 

Commenting in opposition to the 
NPRM, Thomas and Mid Bus asserted 
that there was not sufficient need shown 
to restrict MAPs. NHTSA disagrees. 
After reviewing both NTSB studies as 
well as reviewing recent NTSB school 
bus crash investigation reports, the 
agency found 7 out of 80 crashes 
studied involved MAP separations, 
causing head laceration injuries in two 
of the cases. h: 4 of the 20 crashes 
involving small school buses, body joint 
separations occurred, resulting in one 
occupant with multiple leg fractures. 
Further, NHTSA’s own tests have 
shown that MAP joints are not strong 
and can and do separate easily. 

Navistar International Transportation 
Corporation (Navistar), National School 
Transportation Association (NSTA), 
MCSSB, and Blue Bird expressed 
concern that restricting MAPs as 
proposed would make required 
maintenance too difficult and time- 
consuming. They argued that mechanics 
would not take the time to replace all 
the fasteners to restore body panel joints 
to the 60 percent joint strength, and that 
mechanics would experience more cuts 
and abrasions because of tighter 
working areas. Those conditions could 
result in improperly accomplished 
maintenance, delays in required 
maintenance, increased failure of 
improperly-maintained parts, increased 
maintenance costs, and increased 


injuries because of the smaller sizes of 
the panels. Thomas, Mid Bus, and 
NSTA argued that the size restriction is 
too stringent. Mid Bus suggested an 
alternative restriction, i.e., that the MAP 
should be no smaller than 92,903 square 
millimeters (mm_2) or 144 square inches 
(in2). 

NHTSA can not agree with 
commenters that the proposed MAP 
restrictions will necessarily result in 
maintenance personne! not replacing all 
the fasteners after opening or removal. 
NHTSA believes that manufacturers are 
capable of designing their MAPs in such 
a manner as to minimize potential 
problems. For example, school bus 
designers and engineers may be able to 
redesign their current MAPs to provide 
fewer fasteners for mechanics to replace. 
Nevertheless, NHTSA has decided that 
the proposed limitations on MAP size 
are too restrictive. Clearance of two 
inches on a side in servicing 
components does not appear to be 
sufficient. After considering other 
alternatives for MAP exclusions, 
NHTSA has decided to exclude from the 
joint strength requirements of Standard 
No. 221 those maintenance access 
openings that do not exceed 305 mm (12 
inches) when measured across any two 
points diametrically on opposite sides 
of the opening. That measurement is 
independent of the serviceable 
component’s perimeter and location. 
The adopted restriction will ensure that 
MAPs are no larger than needed to 
provide access to the serviceable 
components the MAP covered. The 
proposed 102 mm (4 inches) average 
maximum distance limitation between 
components has not been adopted since 
no such component clusters have been 
identified either by NHTSA or by the 
commenters. 

Engine access panels. Thomas and 
Navistar asserted that because engines . 
need sometimes daily maintenance, 
engine covers should be excluded 
wherever located. NHTSA believes that 
most front engine buses have engine 
covers that are located outside the 
defined passenger compartment area 
and that maintenance on rear engine 
buses is routinely accomplished from 
the outside. Nevertheless, the agency 
agrees that direct and often-recurring 
engine maintenance should be quickly 
and easily accomplished. This includes 
easy accessibility to the engine 
compartment by the driver who may not 
have an extensive array of tools 
available. Accordingly, NHTSA has 
decided that engine access panels will 
be excluded from the requirements of 
the standard. 

MAP floor panels. MAPs that expose 
the bus interior to areas located below 
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the bus floor or within the engine 
compartment are excluded from 
Standard No. 221’s requirements if the 
MAP meets the restrictions on either 
MAP location or size described above. 
The NPRM did not provide for 
conditions whereupon interior MAP 
floor panels or interior MAPs leading 
into the engine compartment could be 
excluded from Standard No. 221. This 
was because NHTSA believed these 
panels should be universally required to 
comply with the joint strength 
requirement since the panels serve to 
isolate the bus interior from areas where 
fire is most likely to occur, and are an 
integral part of the vehicle’s barrier 
against passenger compartment fires. In 
commenting on the proposal, Blue Bird 
asserted that subjecting floor panels to | 
the body panel strength requirements is 
an unjustified extension of the standard 
that would do little to provide fire 
protection for the passenger 
compartment. NSTA stated that the 
strength of a joint has little or no 
relation to its effectiveness as a firestop. 

It was NHTSA’s intent in making the 
proposal to protect passengers as much 
as possible from fire entering the 
passenger compartment through a 
separated floor panel, as well as to 
prevent passengers from being ejected 
through a separated floor panel. Even 
though compliance with the joint 
strength requirement may not render a 
floor panel fireproof, proper joint 
strength may prevent the panel from 
separating. This would, in turn, help 
confine a fire to the area outside the 
passenger compartment, thereby 
allowing passengers more time to 
evacuate the vehicle. However, NHTSA 
agrees that there is an insufficient fire- 
related reason at this time to require any 
MAP, regardless of its location outside 
the bus occupant space or insignificant 
size, to meet the joint strength 
requirement if it is on the floor. Thus, 
the rule excludes MAPs on the floor of 
the vehicle if the MAP is forward of the 
passenger compartment or is of a size 
small enough to qualify the MAP for the 
exclusion. 


C. Other Issues Relating to Exclusions 


Ventilation. Currently, spaces 
designed for ventilation are excluded 
from the body joint strength 
requirements, and this rule continues 
that exclusion. The NPRM proposed to 
end the exclusion because the agency 
believed that the exclusion is not being 
utilized and therefore serves no useful 
purpose. However, Blue Bird and 
Thomas informed NHTSA that that 
belief is not correct. Blue Bird stated 
that, contrary to NHTSA’s impression, 
ventilation panels are used for heater 


housings, heater air diffusers, heater 
ducts, heater hose covers, and air 
conditioning ducts and diffusers. Blue 
Bird argued that all those components 
serve important functional purposes, 
that they enclose no occupant air space, 
and are typically supported by panels 
that are required to comply with the 
standard. Blue Bird further asserted that 
eliminating this exclusion is not 
justified from a safety need and would 
be overly burdensome in terms of cost 
and restricted access to those 
components by maintenance personnel. 
Thomas stated that this revision would 
result in increased costs from redesign 
and extra fastening as well as decreased 
serviceability for the end user of the 
vehicle. 

After careful consideration of the 
comments of Thomas and Blue Bird, 
NHTSA is persuaded that the ventilated 
panel exclusion is being utilized and 
that ventilation panels do serve 
important functional purposes. Further, 
due to their size and location, 
ventilation panels are not as likely as 
first thought to cause occupant injuries 
in an accident. NHTSA believes that 
extending the joint strength 
requirements to these panels would 
result in increased costs for redesign 
and additional fasteners, as well as 
decreased serviceability for the end 
user, without a commensurate safety 
benefit. Therefore, ventilation panels 
will continue to be excluded from the 
joint strength requirements of Standard 
221. 

Perforated panels. Thomas stated that 
perforated metal sheets are widely used 
in the interior linings of school buses to 
reduce interior noise. Thomas stated 
that the perforations do not extend into 
the joint area, making the joints stronger 
than the perforated portions of the 
panels. Thomas asserted, therefore, that 
the perforated portions could tear before 
the joints fail. Thomas suggested that 
NHTSA evaluate the safety advantages 
and disadvantages of the use of 
perforated headlining material to 
determine whether “special 
considerations” should be given for 
such material. 

NHTSA is aware that perforated 
material is often used in school bus 
ceilings for noise reduction. The agency 
is unaware of any problems with 
perforated panels, such as instances 
where perforations contributed to the 
failure of a joint or where panels 
separated due to torn perforations. 
Nevertheless, the agency will monitor 
the use of perforated panels and their 
performance in school buses to 
determine whether there is a safety need 
to limit or otherwise regulate their use. 


Curved and small joints. This rule 
excludes from the joint tensile strength 
requirement joints from which a test 
sample cannot be obtained because of 
the size of the joint or the curvature of 
the ape comprising the joint. 

The NPRM proposed a procedure for 
testing curved joints, such as those 
found in roof or ceiling joints. The 
procedure would have specified that the 
test specimen is prepared by selecting a 
joint segment where the radius of 
curvature is at least 508 mm (20 inches). 
Thomas suggested a method of testing a 
curved joint, but stated that in order to 
prevent distortion of the test results, the 
gripping devices must be able to grip the 
sample in the same radius as the sample 
curvature. To avoid such complex test 
procedures, Thomas strongly 
recommended that NHTSA approve the 
use of surrogate joints. 

NHTSA recognizes that the curved 
shape of such joints poses difficulty in 
obtaining accurate test results. The 
application of force on a curved surface 
would cause the surface to flatten, thus 
misrepresenting the actual force loading 
on the panel. Although NHTSA believes 
that it is possible to design and fabricate 
test fixtures and procedures capable of 
testing curved joints, such fixtures 
would involve additional certification 
costs for manufacturers and additional 
cost for NHTSA in the agency’s 
compliance testing. Since the agency is 
not aware of any data indicating that 
injuries have been caused 
disproportionately by curved joint 
separation, NHTSA believes that the 
potential costs and technical difficulty 
of testing curved joints more than 
outweigh any potential safety benefits. 
However, the agency will continue to 
monitor this issue and initiate 
rulemaking should curved joint 
separation become a safety problem. 

omas and GM commented on 
NHTSA’s proposals to test small and 
complex joints such as those taken from 


_ door, window, and other small or 


inaccessible body panel joints. GM 
stated that NHTSA’s proposals 
regarding the testing of these joints did 
not fully clarify specimen preparation 
procedures for such joints found in 
passenger vans or van cutaways. The 
commenters contended that many of the 
joints in those vehicles cannot be tested 
under either current or proposed testing 
procedures. GM suggested that NHTSA 
further study such types of joints and 
either further clarify pertinent test 
procedures or exclude such joints from 
the requirements of Standard 221 as 
being nontestable. Thomas asserted that 
the testing of very short pieces of frame 
that would require fittings would violate 
ASTM test principles. Thomas further 
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argued that tests need not be performed 
in this manner if NHTSA would 
approve the use of surrogate sampling. 

NHTSA agrees that complex joints 
such as those found in body panels 
configured to join two or more panels in 
a single plane in any manner other than 
linear, as well as other small joints, 
cannot feasibly be tested under either 
current or proposed testing procedures. 
Accordingly, NHTSA has decided that 
test specimens from joints with discrete 
fasteners will be taken from 305 mm (12 
inch) segments (203 mm (8 inches) at 
the neck) of only flat body panels. Small 
and complex joints, as well as trim, 
decorative parts, floor coverings, and 
molding strips will not be tested. The 
agency has no data indicating that any 
injuries have been caused by failure of 
those small and complex joints or 
components, and NHTSA believes that 
the potential cost of trying to test them 
would far outweigh any potential safety 
benefits. 

While curved, small and complex 
joints are excluded from the tensile test 
requirement because they cannot be 
accommodated on the test apparatus, 
they are nevertheless subject to the 
requirement in S5.1.1 that no body 
panel, when joined to another body 
panel, shall have an unattached segment 
at the joint longer than 203 mm (8 
inches). Presumably rivets or other 
fasteners will be used. This requirement 
helps ensure that the joints will 
maintain their integrity in a crash. 


D. Test Procedures 


This rule makes a number of revisions 
to Standard No. 221’s test procedures, 
including adopting a provision that 
support members must remain attached 
to the specimen during testing; and that 
the term ‘‘approximately perpendicular” 
be deleted from S6.3.2 and replaced by 
a provision that the joint be in stress at 
90 degrees plus or minus 3 degrees from 
the joint centerline. The parts of the 
NPRM proposing these changes did not 
engender opposition. 

In contrast, the proposal that the 
existing “‘hourglass’’ shape of test 
specimens be eliminated in favor of 
straight sides was strongly opposed by 
Thomas and Blue Bird. The idea behind 
the proposal was that with a simple 
rectangular shape, more joints could 
potentially be tested. However, Thomas 
stated that a straight-sided test specimen 
was contrary to the shape principles set 
forth in the ASTM sample testing 
procedures. Those principles were 
designed to “‘even-out”’ the force 
distortions induced by the testing 
device. Blue Bird stated that the 
proposal to eliminate the hour glass 
shape was unacceptable, arguing that 


the test specimens need to be wider at 
the grips than at the joint section being 
tested. It said that this width is needed 
to allow for proper attachment of the 
specimen to the test grips and to ensure 
that adequate loading can be properly 
applied to the joint portion of the 
specimen. 

NHTSA is persuaded by the 
comments of Thomas and Blue Bird and 
has decided to retain the hourglass 
shape of test specimens. The ASTM 
Standards call for the shape of the test 
specimen to be narrower at the sample’s 
longitudinal centerline than at the ends 
of the specimen where the grips are 
attached. That shape concentrates the 
load exerted by the grips in the center 
of the specimen rather than at the edges 
as in the case of a straight-sided 
specimen. 

Another proposal that generated 
opposition was the proposed 
discontinuance of the deduction of the 
total area of inaterial removed for 
installation of fasteners (i.e., holes 
drilled for installation of rivets or 
screws) in calculating the tensile 
strength of each joined component. 
Thomas asserted that the proposal was 
not logical because the removal of 
material to make the fastener holes does 
in fact reduce the cross-sectional area 
being tested. Further, the commenter 
said that the change proposed by 
NHTSA would have the effect of 
increasing the joint strength required to 
meet the test. Blue Bird alluded to the 
NHTSA interpretation letter to that 
company dated November 28, 1978, 
which was the basis for the proposal. In 
that letter, NHTSA stated that 
subtracting the fastener holes was the 
proper procedure for calculating the 
correct area of the sample, but did not 
explain the basis for that conclusion. 
Blue Bird urged that subtracting the 
fastener holes is the correct method of 
calculating the area of the sample. 

NHTSA has carefully considered this 
issue in light of the comments of 
Thomas and Blue Bird. It is easier for a 
sample joint to meet the standard’s 
tensile strength requirement when the 
deduction is made for fastener holes. As 
previously discussed in this notice, the 
required strength of a given joint is 
based on the tensile strength of the 
weakest body panel attached at that 
joint. If the area for fastener holes were 
deducted from the total area of the test 
specimen when calculating the strength 
of the test specimen, the tensile strength 
of a sample joint could appear higher 
than the actual tensile strength of that 
joint. As a result, a given joint could 
meet the 60 percent tensile requirement 
of Standard 221 using fewer fasteners 
than those that would be necessary if 


the deduction were not made. In setting 
the 60 percent tensile requirement, the 
agency determined that minimum value 
met the need for motor vehicle safety. 
Since deducting for fastener holes can 
result in a joint being actually weaker 
than 60 percent of its weakest member, 
safety is better served if the deduction 
were not made. Accordingly, the letter 
of interpretation issued by this agency 
on November 28, 1978 that provided for 
the deduction is hereby rescinded. 


E. Other Issues 


Relative vs. Minimum Strength 


Several comments on NHTSA’s 
ANPRM of June 19, 1987 suggested that 
NHTSA replace the present relative 
body joint strength requirement (60 
perceni of the tensile strength of the 
weakest joined body panel) with an 
absolute minimum strength 
requirement. Specifically, Thomas 
suggested that the minimum required 
joint strength for interior body panels be 
established at 60 percent of the strength 
of 22 gauge steel, with a minimum 
tensile strength of 3,103 mPa (45,000 
psi). For exterior body panels, Thomas 
suggested that the requirement be based 
on 20 gauge steel. The State of 
Connecticut suggested that a minimum 
strength requirement be based on 
materials currently used in school buses 
that performed favorably relative to 
those that performed poorly in similar 
crashes studied by the NTSB. The 
National Association of State Directors 
of Pupil Transportation suggested that 
minimum strength requirements be 
based on 60 percent of the tensile 
strength of 18 gauge steel for exterior 
panels and 20 gauge steel for interior 
panels, regardless of the materials used. 
Ford suggested that NHTSA include a 
minimum strength requirement as an 
optional alternative to the present — 
relative strength requirement. NHTSA 
tentatively determined that the standard 
should be amended to establish a 
minimum strength standard, but 
requested comments in the NPRM on 
the issue. 

NHTSA received comments on both 
sides of this issue. Those favoring 
establishment of a minimum strength 
requirement generally agreed that all 
school buses, regardless of size, should 
be subject to the same body panel joint 
strength requirements. Thomas 
disagreed with the proposal to base a 
minimum strength requirement on 18 
and 20 gauge steel, contending that 20 
and 22 gauge steel would suffice. 
Connecticut agreed with Thomas, but 
disagreed with Ford’s suggestion to 
make an absolute strength standard 
optional. The West Virginia Department 


59738 


Federal Register/Vol. 63, No. 214/Thursday, November 5, 1998/Rules and Regulations 


of Education urged adoption of the 
recommendation of the National 
Standards Committee of the 11th 
National Conference on School 
Transportation which met in May 1990. 
That committee recommended that 
school bus body panels be constructed 
of prime commercial quality steel or 
other metal or material with strength at 
least equivalent to all-steel, as certified 
by the manufacturer. The Maryland 
Departments of Education and Motor 
Vehicles believed it appropriate to 
establish a minimum absolute joint 

- strength standard which allows for 
equivalent strength materials. SPI and 
the CDE favored basing an absolute 
strength standard on 18 and 20 gauge 
steel for external and internal body 
panels respectively, while the CHP 
favored a standard governing the 
minimum strength for the weaker 
component of each joint, thus 
preventing the manufacturer from 
deliberately selecting body panel 
materials of low tensile strength. 

Collins, Blue Bird and MCSSB 
opposed the proposal to set an absolute 
minimum strength standard. Collins 
asserted that the relative strength 
standard makes the most sense, insofar 
as the joint strength requirements must 
be consistent with the parent materials 
being joined, the expected loads, the 
probability of occurrence, and the 
location of the joint. Blue Bird argued 
that the proposal was neither practical 
nor objective and stated that some state 
specifications contain design and 
performance standards that require 
manufacturers to provide specific 
gauges and thicknesses of material for 
most body components. MCSSB 
asserted that the relative strength 
standard is preferable to the absolute 
standard in that the relative standard 
provides greater flexibility in material 
usage and methods which will increase 
strength. To set an absolute minimum 
requirement would restrict future 
developments. 

NHTSA carefully considered the 
comments on this issue and was 
persuaded by the comments of Collins, 
Blue Bird, and MCSSB that body panel 
joint strength should be consistent with 
the bus manufacturers’ choice of body 
panel materials. School bus 
manufacturers currently utilize many 
different thicknesses, or gauges, of steel 
in constructing their bus bodies, 
depending on the type and location of 
the joints. Thicknesses of panels and 
structural components range from 0.9 
millimeters (0.034 inches) to 16 
millimeters (.625 inches). Lastly, a 
minimum standard based on steel gauge 
would force manufacturers to 
overdesign their lightly loaded joints, 


requiring costly new tooling. Many 
school bus manufacturers are small 
business entities. Having to build to the 
heaviest loaded joint or the thickest 
gauge, somewhere between 18 and 22 
gauge steel as suggested by commenters, 
would result in increases in vehicle 
weight, manufacturing costs, and 
operating costs with little or no 
corresponding increases in school bus 
safety benefits. Therefore, specifying a 
minimum absolute strength requirement 
by specifying a minimum steel gauge 
would be design restrictive and require 
significant changes in current industry 
design practices and procedures. 

Some commenters expressed concern 
that under the relative strength 
approach, a manufacturer could 
deliberately select weak materials, thus 
lowering overall joint strength and 
reduce the number of fasteners needed 
for assembly. This has not happened 
under standard industry practices, 
however, and this agency has noted no 
degradation of safety attributable to the 
relative strength requirement. In its 
Safety Study: Crashworthiness of Large 
Poststandard School Buses, March 18, 
1987, the NTSB found that large school 
buses with body panel joints that 
complied with the standard maintained 
structural integrity very well, even in 
severe crashes, thus providing effective 
protection to school bus occupants. 
Accordingly, NHTSA perceives no 
safety basis for changing the current 
relative strength standard in favor of an 
absolute minimum standard. 


Effective Date 


49 U.S.C. 30111(d) provides that a 
standard may not become effective 
before the 180th day or later than one 
year after the standard is prescribed, 
except upon a finding that a longer or 
shorter lead time is in the public 
interest. The NPRM proposed an 
effective date of 18 months after date of 
publication in the Federal Register for 
this final rule. None of the commenters 
addressed that issue. 

As pointed out above, many if not all 
small school bus manufacturers 
currently offer, as an option, small 
school buses with body panel joints that 
comply with Standard No. 221 to 
accommodate those 21 states and the 
District of Columbia that require such 
compliance. The agency believes, 
therefore, that at least some of the 
tooling needed to comply with the 
changes mandated by this final rule is 
already in place. Nevertheless, some 
additional tooling may be required for 
all small school buses to be produced in 
compliance with Standard No. 221. In 
addition, MAPs in both large and small 
school buses may require redesign and 


testing in order to meet the new 
requirements. Accordingly, NHTSA 
believes that 18 months is sufficient 
lead time for manufacturers to 
accomplish any necessary redesign, 
retooling, testing, and marketing 
strategy to meet the requirements 
promulgated by this final rule, and that 
the 18 month lead time is therefore in 
the public interest. 


IV. Rulemaking Analyses and Notices 


A. Executive Order 12866, Regulatory 
Planning and Review, and DOT 
Regulatory Policies and Procedures 


NHTSA has evaluated the impacts of 
this final rule and has determined that 
it is significant within the meaning of 
the Department of Transportation’s 
regulatory policies and procedures. This 
rule was reviewed under E.O. 12866. 

The agency has prepared a Final 
Regulatory Evaluation (FRE) for this 
rulemaking action and has placed a 
copy of that FRE in the public docket. 
A copy of the FRE may be obtained by 
contacting the Department’s Docket at 
the address given at the beginning of 
this document. 

As explained in the FRE, NHTSA 
estimates that the average consumer cost 
per vehicle affected by this final rule 
will be approximately $221 per large 
school bus and $343 per small school 
bus. Those retail price increases include 
variable costs, fixed factory overhead, 
tooling, and manufacturers’ and dealers’ 
profit margins. The difference in cost 
between large and small buses arises 
from the fact that large school buses, 
which already comply with the body 
panel joint strength standards of 
Standard 221, have only to bring their 
MAPs into compliance. Small school 
buses, on the other hand, which have 
heretofore been excluded from the joint 
strength requirements of Standard 221, 
must bring their body panel joints and 
their MAPs into compliance. 

Informatidn available to NHTSA 
indicates that the average combined 
total of annual sales of large and small 
school buses is approximately 35,000 
units. Approximately 84 percent of 
those are large and 16 percent are small. 

The estimated costs for small school 
buses were derived as follows. As 
discussed above, 21 states and the 
District of Columbia currently require 
small school buses to comply with the 
joint strength requirements of Standard 
No. 221. Sales within those jurisdictions 
represent 35 percent of small school bus 
sales. NHTSA estimates that the average 
cost of bringing body panel joints on 65 
percent (@($414) joint strength upgrade) 
of the small school buses and MAPs on 
100 percent (@($74) MAP redesign) of 
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the small school buses into compiiance 
with Standard No. 221 will be $343 per 
vehicle. (.65($414)+1.00($74)=$343.) 
The total annual consumer cost for 
implementing the terms of this final rule. 
for small school buses, therefore, is 
estimated to be $1,920,800. ($343x16% 
of 35,000 school buses.) These costs are 
based on optional equipment costs and 
may be overstated when required on all 
vehicles. 

As noted above, the agency estimates 
that the average cost per large school 
. bus will be $222. Thus, the total annual 
consumer cost of limiting the MAP 
exclusion in large school buses would 
average approximately $6,526,800 
($222x84% of 35,000 school buses). 

The total annual consumer cost to 
implement the amendments 
promulgated by this final rule for both 
large and small school buses is 
estimated to be $8,447,600. 

NHTSA believes that this rule will 
reduce 6 to 46 minor to serious injuries 
(AIS 1-3) annually. It is estimated that 
5 to 33 AIS 1-3 laceration-type injuries 
will be reduced on large school buses 
due to the narrowing of the MAPs 
requirements. It is also estimated that 
the injury reduction for small school 
buses will be 0 to 3 AIS 1-3 laceration- 
type injuries and 1 to 10 AIS—3 fracture- 
type injuries. The methodology used to 
obtain these benefits can be found in the 
Final Regulatory Eve'uation available in 
the docket. 

B. Regulatory Flexibility Act ; 

NHTSA has also considered the 
impacts of this final rule under the 
Regulatory Flexibility Act. NHTSA’s 
analysis appears in the FRE. Based on 
such evaluation, I certify that the 
amendments will not have a significant 
economic impact on a substantial 
number of small entities. 

The Regulatory Flexibility Act of 1980 
(Pub. L. 96-354) requires each agency to 
evaluate the potential effects of its rules 
on small businesses, small 
organizations, and small governmental 
jurisdictions. The small businesses and 
organizations most likely to be affected 
by this final rule are: (1) School bus 
manufacturers; (2) school bus dealers 
and distributors; and (3) public and 
private school bus transportation 
owners and operators. 

The Small Business Administration 
(SBA) defines a bus manufacturer with 
less than 500 employees as a small 
business (13 CFR part 121). Using that 
definition, the agency believes that 
many of the school bus manufacturers 
qualify as small businesses. As 
discussed above, most bus 
manufacturers known by NHTSA to 
build small school buses currently offer 


smali schoo! buses with complying 
body panel joints as an option. The 
manufacturers produce these vehicles to 
accommodate the 21 states and the 
District of Columbia which require that 
all school buses comply with Standard 
No. 221. NHTSA believes, therefore, 
that no new manufacturing techniques 
or tooling will be required by school bus 
manufacturers in order to build school 
buses that comply with the 
requirements of Standard No. 221. 
Further, costs, as a percentage of the 
total school bus manufacturing cost, 
will not increase significantly. Thus, 
any impact on total school bus sales will 
be negligible. On balance, the agency 
anticipates little measurable impact on 
school bus manufacturers’ revenue 
levels, profitability, or employment. 
The SBA defines a motor vehicle 
retailer with less than $11,500,000 in 
annual receipts as a small business. 
There are approximately 465 school bus 
dealers and distributors in the United 
States. Over the past 6 years (1991— 
1996), an annual average of 
approximately 35,000 school buses were 
sold, representing an average of 75 
buses per dealer. In order to reach the 
threshold of $11,500,000 in annual sales 
receipts, the average dealer would have 
to sell a much larger number (270) of 
large school buses annually, assuming a 
cost of $45,280 per unit. Thus, most 
school bus dealers are probably small 
businesses. Because of the negligible 


_cost impact on manufacturers, the 


agency also anticipates little measurable 
impact on retailers’ revenue levels, 
profitability, or employment. 

School bus operators will probably be 
the group most affected by the 
amendments to Standard No. 221 set 
forth in this final rule because of 
increased school bus purchase prices as 
discussed above, and possibly increased 
maintenance costs. The modest increase 
in purchase prices is not expected to 
influence significantly the demand for 
new school bus products. The sales 
weighted average consumer cost 
increase of $222 for large school buses 
is 0.49 percent of the price of a new 66 
passenger school bus with an 
approximate $45,280 retail purchase 
price. For small school buses, the 
estimated incremental consumer cost of 
$343 per affected vehicle represents 
1.21 percent of the retail price of a new 
$28,300 small school bus. 

It is difficult to predict what impact 
the projected retail price increases 
discussed above will have on school bus 
purchases by states and/or school 
districts. There is a strong and 
continuing demand for school buses to 
transport school children and no 
alternative to the purchase of those 


vehicles. On the one hand, for many 
states and school districts operating on 
tight budgets, a 1.21 percent rise in the 
prices of small school buses and a 0.49 
percent increase in the prices of large 
school buses may result in a 
proportionate reduction in new school 
bus sales. On the other hand, school 
districts may offset price increases by 
purchasing school buses with less 
optional equipment, such as luggage 
racks, extra batteries, or upgraded 
interiors. Even assuming the “tight 
budget” scenario, the agency believes 
that new school bus sales revenues will 
remain relatively constant. Thus, the net 
impact on school bus production and 
sales should be negligible. 


C. Paperwork Reduction Act 


In accordance with the Paperwork 
Reduction Act (44 U.S.C. 3501 et seq.), 
the agency notes that there are no 
collection of information requirements 
associated with this final rule. 


D. National Environmental Policy Act 


NHTSA has analyzed this final rule 
for the purposes of the National 
Environmental Policy Act. The agency 
has determined that implementation of 
this action will not have any significant 
impact on the quality of the human 
environment. 


E. Executive Order 12612, Federalism 


NHTSA has analyzed this final rule in 
accordance with the principles and 
criteria contained in Executive Order 
12612, Federalism, and has determined 
that this final rule has borderline 
federalism implications. The agency’s 
initial determination, however, is that 
such implications are not sufficient to 
warrant preparation of a Federalism 
Assessment. 

F. Civil Justice Reform 

This final rule does not have any 
retroactive effect. Under 49 U.S.C. 
30103(b), whenever a Federal motor 
vehicle safety standard is in effect, a 
state or political subdivision may 
prescribe or continue in effect a 
standard applicable to the same aspect 
of performance of a motor vehicle only 
if the standard is identical to the Federal 
standard. However, the United States 
Government, a state or political 
subdivision of a state may prescribe a 
standard for a motor vehicle or motor 
vehicle equipment obtained for its own 
use that imposes a higher performance 
requirement than that required by the 
Federal standard. 49 U.S.C. 30161 sets 
forth a procedure for judicial review of 
final rules establishing, amending or 
revoking Federal motor vehicle safety 
standards. A petition for reconsideration 
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or other administrative proceedings is 
not required before parties may file suit 
in court. 


List of Subjects in 49 CFR Part 571 


Motor vehicle safety, Reporting and 
recordkeeping requirements, Tires. 


In consideration of the foregoing, 49 
CFR 571.221 is amended as follows: 


PART 571—FEDERAL MOTOR 
VEHICLE SAFETY STANDARDS 


1. The authority citation for Part 571 
continues to read as follows: 


Authority: 49 U.S.C. 322, 30111, 30115, 
30117, and 30166; delegations of authority at 
49 CFR 1.50. 


2. Standard No. 221 is amended by 
revising S3; revising the definitions of 
“body panel joint” and “bus body” in 
S4; adding, in alphabetical order, the 
definitions of “maintenance access 
panel,” “‘passenger compartment” and 
“serviceable component” to S4; and 
revising S5 and S6, to read as follows: 


§571.221 Standard No. 221, School Bus 
Body Joint Strength. 


* * * * * 


$3. Application. This standard 
applies to school buses. 
S4. Definitions. 


* * * * * 


Body panel joint means the area of 
contact or close proximity between the 
edges of a body panel and another body 
component, including but not limited to 
floor panels, and body panels made of 
composite materials such as plastic or 
plywood. 

Bus body means that portion of a bus 
that encloses the bus occupant space, 
including the floor and firewall (the 
body panel separating the engine 
compartment from the occupant space), 
but excluding the bumpers and chassis 
frame and any structure forward of the 
forwardmost point of the windshield 
mounting. 

* * * * * 

Maintenance access panel means a 
body panel which must be moved or 
removed to provide access to one or 
more serviceable component(s). 

Passenger compartment means space 
within the school bus interior that is 
between a vertical transverse plane 
located 762 mm in front of the 
forwardmost passenger seating reference 
point and including a vertical transverse 
plane tangent to the rear interior wall of 
the bus at the vehicle centerline. 


Serviceable component means any 
part of the bus, of either a mechanical 
or electrical nature, which is explicitly 
identified by the bus chassis and/or 
body manufacturer in the owner’s 
manual or factory service manual as 
requiring routine maintenance actions at 
intervals of one year or less. Tubing, 
wires and harnesses are considered to 
be serviceable components only at their 
attachments. 

S5. Requirements. 

S5.1 Except as provided in S5.2, 
each body panel joint shall meet S5.1.1 
and S5.1.2. 

S5.1.1 Body panels attached to each 
other shall have no unattached segment 
at the joint longer than 203 mm. 

$5.1.2 When tested in accordance 
with the procedure of S6, each body 
panel joint shall hold each body panel 
to the component to which it is joined 
when subjected to a force that equates 
to 60 percent of the tensile strength of 
the weakest joined body panel, 
determined pursuant to S6.2. 

$5.2 Exclusions. 

$5.2.1 The requirements of S5.1.1 
and S$5.1.2 do not apply to— 

(a) Any interior maintenance access 
panel which lies forward of the 
passenger compartment, or, which 
exceeds 305 mm when measured across 
any two points diametrically on 
opposite sides of the opening. - 

(b) Trim and decorative parts which 
do not contribute to the strength ofthe _ 
joint, support members such as rub rails 
which are entirely outside of body 
panels, doors and windows, ventilation 
panels, and engine access covers. 

S5.2.2 The requirements of S5.1.2 do 
not apply to joints from which a test 
specimen of the dimensions specified in 
Figure 1 can not be obtained. 

S6 Procedure. 


$6.1 Preparation of the test specimen. 


S6.1.1 Ifa body panel joint is 203 
mm long or longer, cut a test specimen 
that consists of any 203 mm segment of 
the joint, together with a portion of the 
bus body whose dimensions are those 
specified in Figure 1, so that the 
specimen’s centerline is perpendicular 
to the joint at the midpoint of the joint 
segment. Where the body panel joint is 
not fastened continuously, select the 
segment so that it does not bisect a spot 
weld or a discrete fastener. Support 
members which contribute to the 
strength of a body panel joint, such as 
tub rails on the outside of body panels 
or underlying structure attached to joint 


members, shall remain attached to the 
test specimen, except that material may 
be removed from the support members 
as necessary to clear the gripping areas 
of the joint members being tested. 

S6.1.2 [Reserved] 

S6.1.3 Prepare the test specimen in 
accordance with the preparation 
procedures specified in the 1989 edition 
of the Annual Book of American Society 
for Testing and Materials (ASTM) 
Standards. 

$6.2 Determination of minimum 
allowable strength. For purposes of 
determining the minimum allowable 
joint strength, determine the tensile 
strengths of the joined body components 
as follows: 

(a) If the mechanical properties of a 
joint component material are specified 
by the ASTM in the 1989 Annual Book 
of ASTM Standards, the lowest value of 
that material’s tensile strength per unit 
of area shown in that source shall be 
used. 

(b) If the mechanical properties of a 
material are not specified by the ASTM 
in the 1989 Annual Book of ASTM 
Standards, determine its tensile strength 
by cutting a sheet specimen from 
outside the joint region of the bus body 
in accordance with Figure 1 of E 8-89 
Standard Test Methods of Tension 
Testing of Metallic Materials, in Volume 
03.01 of the 1989 Annual Book of ASTM 
Standards, and by testing it in 
accdrdance with S6.3. 

(c) The cross sectional area of material 
removed to facilitate the installation of 
fasteners shall be used in the 
determination of the tensile strength of 
the weakest joined body panel. 


Strength test. 


S6.3.1 The joint specimen is gripped 
on opposite sides of the joint in a 
tension testing machine in accordance 
with the 1989 Annual Book of ASTM 
Standards. 

S6.3.2 Adjust the testing machine 
grips so that the applied force on the 
joint is at 90 degrees plus or minus 3 
degrees from the joint centerline, as 
shown in Figure 1. 

S6.3.3. A tensile force is applied to 
the specimen by separating the heads of 
the testing machine at any uniform rate 
not less than 3 mm and not more than 
10 mm per minute until the specimen 
separates. 

3. Figure 1 is revised to read as 
follows: 
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FIGURE 1 


Specimen centerline 


All dimensions in millimeters 


BILLING CODE 4910-59-C Issued: October 29, 1998. 
Ricardo Martinez, 
Administrator. 
{FR Doc. 98—29536 Filed 11-4—98; 8:45 am] 
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This section of the FEDERAL REGISTER 
contains notices to the public of the proposed 
issuance of rules and regulations. The 
purpose of these notices is to give interested 
persons an opportunity to participate in the 
rule making prior to the adoption of the final 
tules. 


NATIONAL CREDIT UNION 
ADMINISTRATION 


12 CFR Part 701 
Organization and Operations of 
Federal Credit Unions 


AGENCY: National Credit Union 
Administration (NCUA). 
ACTION: Notice of proposed rulemaking. 


SUMMARY: The NCUA Board proposes to 
amend its regulation dealing with newly 
chartered and troubled credit unions 
that requires prior notice of the 
appointment or employment of directors 
and senior officers. The proposed 
amendment clarifies when the notice 
period commences and when the new 
director or senior officer may begin 
service. This action is in accordance 
with section 914 of the Financial 
Institutions Reform, Recovery , and 
Enforcement Act (FIRREA) of 1989. 
Additionally, the NCUA Board has 
adopted a new rating system for 
corporate credit unions, the Corporate 
Risk Information System (CRIS). The 
proposed amendment clarifies that the 
definition of a “troubled” corporate 
credit union will be based on CRIS, or 
on CAMEL for those state-chartered 
corporate credit unions in states that do 
not adopt CRIS. Clarification is also 
added to reflect that corporate credit 
unions should submit notices of 
changes in officials or senior 
management to the Director of the Office 
of Corporate Credit Unions. 
DATES: Comments must be received on 
or before February 3, 1999. 
ADDRESSES: Direct comments to Becky 
Baker, Secretary of the Board. Mail or 
hand-deliver comments to: National 
Credit Union Administration, 1775 
Duke Street, Alexandria, Virginia 
22314-3428. Fax comments to (703) 
518-6319. Please send comments by one 
method only. 
FOR FURTHER INFORMATION CONTACT: 
Margaret E. McPartlin, Trial Attorney, 
Litigation Division, Office of General 
Counsel, at the above address or 
telephone: (703) 518-6566 or David A. 


Shetler, Corporate Program Specialist, 
Office of Corporate Credit Unions, at the 
above address or telephone: (703) 518— 
6646. 


SUPPLEMENTARY INFORMATION: 


Background 


NCUA has a policy of periodically 
reviewing its regulations to “update, 
clarify and simplify existing regulations 
and eliminate redundant and 
unnecessary provisions.” 

IRPS 87-2, Developing and Reviewing 
Government Regulations. 52 FR 35231 
(September 18, 1987). As part of its 
regulatory review program, NCUA 
reviewed § 701.14 of its regulation, 12 
CFR 701.14, to determine whether the 
language of the regulation was clear and 
effective. Section 701.14 of NCUA’s 
Regulations requires that federally 
insured credit unions which have been 
chartered less than two years or fall 
within the regulatory definition of a 
“troubled credit union,” file a notice 
with NCUA prior to adding or replacing 
a member of the board of directors or a 
committee member, or employing or 
changing the responsibilities of an 
individual to a position as a senior 
executive officer. As a result of NCUA 
review and questions from credit 
unions, as well as our regional office 
staff, the Board proposes this 
amendment to clarify the language 
contained in § 701.14(d)(1). 

There has been confusion as to when 
the Regional Director accepts the notice 
of a proposed change in an official or 
senior officer; how long the Regional 
Office has to process the notice; and 
when the official or senior officer may 
commence work. The proposed 
amendment clarifies the language in 
§ 701.14(d)(1) to provide that the 
Regional Director will determine when 
the notice is complete. The proposal 
would provide the Regional Director 
with up to ten working days to make 
this determination. The Regional 
Director can ask for additional 
information if a notice is incomplete. 
Once the Regional Director has a 
complete notice, the credit union will 
receive written notification that the 
complete notice is ready for processing. 
The Regional Director then has up to 30 
calendar days to issue a decision 
approving or disapproving the proposed 
official or senior officer. If after the 
expiration of the 30 days the Regional 
Director has not issued written 


notification of approval or disapproval, 
the official or senior officer is 
considered approved and service may 


in. 

e NCUA Board has adopted the 
new CRIS rating system for corporate 
credit unions. The proposed 
amendment clarifies that a CRIS rating 
of 4 or 5 will be one of the conditions 
that defines a “troubled” federal 
corporate credit union. As is the case for 
all federally insured state credit unions 
in the present rule, the rating assigned 
by the state supervisor is utilized in 
determining the definition of a 
“troubled” federally insured, state- 
chartered corporate credit union. 
Language is added to clarify that a 4 or 
5 CAMEL composite rating by the state 
supervisor will be a condition that 
defines a ‘“‘troubled” federally insured, 
state-chartered corporate credit union, 
unless that state has adopted the CRIS 
system. If the state has not adopted 
either system, NCUA will determine 
and apply a CRIS rating using the 
corporate credit union’s core exam 
workpapers. 

The existing language of § 701.14 does 
not indicate that corporate credit unions 
should submit notices of changes in 
officials or senior management to the 
Director of the Office of Corporate 
Credit Unions (OCCU). Language has 
been added to the proposed amendment 
to clarify that corporate credit unions 
will submit notices to the Director of 
OCCU and that the Director of OCCU 
will be the NCUA official that takes 
action on such notices. 

Regulatory Procedures 
Regulatory Flexibility Act 

The Regulatory Flexibility Act 
requires NCUA to prepare an analysis to 
describe any significant economic 
impact any proposed regulation may 
have on a substantial number of small 
entities (primarily those under $1 
million in assets). The NCUA Board has 
determined and certifies that the 
proposed rule, if adopted, will not have 
a significant economic impact on a 
substantial number of small credit 
unions. Accordingly, the Board has 
determined that a Regulatory Flexibility 
Analysis is not required. 


Paperwork Reduction Act 


NCUA has determined that the 
proposed rule does not increase 
paperwork requirements under the 
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Paperwork Reduction Act of 1995 and 
regulations of the Office of Management 
and Budget. 


Executive Order 12612 


Executive Order 12612 requires 
NCUA to consider the effect of its 
actions on state interests. NCUA has 
determined that the proposed 
amendment does not constitute a 
significant regulatory action for the 
purposes of the Executive Order. 


List of Subjects in 12 CFR Part 701 


Credit unions, Senior executive 
officials. 


By the National Credit Union 
Administration Board on October 26, 1998. 
Becky Baker, 

Secretary of the Board. 


For the reasons set forth in the 
preamble, it is proposed that 12 CFR 
part 701 be amended as follows: 


PART 701—ORGANIZATION AND 
OPERATION OF FEDERAL CREDIT 
UNIONS 


1. The authority citation for part 701 
continues to read as follows: 


Authority: 12 U.S.C. 1752(5), 1755, 1756, 
1757, 1759, 1761a, 1761b, 1766, 1767, 1782, 
1784, 1787, and 1789. Section 701.6 is also 
authorized by 31 U.S.C. 3717. Section 701.31 
is also authorized by 15 U.S.C. 1601 et seq., 
42 U.S.C. 1861 and 42 U.S.C. 3601-3610. 
Section 701.35 is also authorized by 42 
U.S.C. 4311-4312. 


2. Section 701.14 is amended as 
follows: 

a. Revise the introductory text of 
paragraph (b)(3) and add paragraph 
(b)(4). 

b. Revise paragraph (c)(2). 

c. Amend paragraph (d)(1) by adding 
two new sentences after the first 
sentence and by removing the last three 
sentences and adding five sentences. 

The revisions and additions to 
§ 701.14 read as follows: 


§ 701.14 Change in official or senior 
executive officer in credit untons that are 
newly chartered or are in troubled 
condition. 
* * * * * 

) & 

(3) Except as provided in paragraph 
(4) of this section for corporate credit 
unions, “troubled condition” means any 
insured credit union that has one or a 
combination of the following 
conditions: 

* * * * * 

(4) In the case of a corporate credit 
union, troubled condition means any 
insured corporate credit union that has 
one or a combination of the following 
conditions: 


(i) Has been assigned: 

(A) A 4 or 5 Corporate Risk 
Information System (CRIS) rating in 
either the Financial Risk or Risk 
Management composites by NCUA for a 
federal corporate credit union, or 


(B) An equivalent 4 or 5 CAMEL 
composite rating by the state supervisor 
in the case of a federally insured, state- 
chartered corporate credit union, or an 
equivalent 4 or 5 CRIS rating in either 
the Financial Risk or Risk Management 
composites by the state supervisor in 
the case of a federally insured, state- 
chartered corporate credit union in 
those states that have adopted the CRIS 
system, or 


(C) A 4 or 5 CRIS rating in either the 
Financial Risk or Risk Management 
composites by NCUA based on core 
workpapers received from the state 
supervisor in the case of a federally 
insured, state-chartered credit union in 
a state that does not use either the 
CAMEL or CRIS systems. In this case, 
the state supervisor will be notified in 
writing by the Director of the Office of 
Corporate Credit Unions that the 
corporate credit union has been 
designated by NCUA as a troubled 
institution; 

* *x *x * * 


*x * 


(2) The credit union meets the 
definition of troubled condition as set 
forth in paragraph (b) (3) or (4) of this 
section. 


* * * * * 


(d) Procedures for notice of proposed 
change in official or senior executive 
officer—(1) Filing and acceptance. 

* * * In the case of a corporate credit 
union, notice shall be filed with the 
Director of the Office of Corporate 
Credit Unions. Additional references 
herein to Regional Director will, for 
corporate credit unions, mean the 
Director of the Office of Corporate 
Credit Unions. * * * Within ten 
business days the Regional Director will 
review the notice and determine 
whether the notice is complete. If the 
notice is not complete, the Regional 
Director can request additional 
information. The credit union will 
receive written notification of the date 
that the notice is deemed complete and 
ready for processing. Within 30 calendar 
days from the date a notice is deemed 
complete, the Regional Director will 
send a written notification to the 
individual and the credit union of 
disapproval or approval of the proposed 
official or employee. If the Regional 
Director fails to issue a written 
notification within 30 calendar days, the 


individual is considered approved and 
service may begin. 

* * * * x 

[FR Doc. 98-29196 Filed 114-98; 8:45 am] 
BILLING CODE 7535-01-U 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 

14 CFR Part 39 

[Docket No. 98-ANE-66-AD] 

RIN 2120-AA64 


Airworthiness Directives; Pratt & 
Whitney PW4000 Series Turbofan 
Engines 


' AGENCY: Federal Aviation 


Administration, DOT. 


ACTION: Notice of proposed rulemaking 
(NPRM). 


SUMMARY: This proposal would require 
revisions to the Time Limits Section 
(TLS) of the manufacturer’s Engine 
Manuals (EMs) for Pratt & Whitney (PW) 
PW4000 series turbofan engines to 
include required enhanced inspection of 
selected critical life-limited parts at 
each piece-part exposure. This proposal 
would also require an air carrier’s 
approved continuous airworthiness 
maintenance program to incorporate 
these inspection procedures. Air carriers 
with an approved continuous 
airworthiness maintenance program 
would be allowed to either maintain the 
records showing the current status of 
the inspections using the record keeping 
system specified in the air carrier’s 
maintenance manual, or establish an 
acceptable alternate method of record 
keeping. This proposal is prompted by 
an FAA study of in-service events 
involving uncontained failures of 
critical rotating engine parts which 
indicated the need for improved 
inspections. The improved inspections 
are needed to identify those critical 
rotating parts with conditions, that if 
allowed to continue in service, could 
result in uncontained failures. The 
actions specified by this proposed AD 
are intended to prevent critical life- 
limited rotating engine part failure, 
which could result in an uncontained 
engine failure and damage to the 
airplane. 

DATES: Comments must be received by 
February 3, 1999. 

ADDRESSES: Submit comments in 
triplicate to the Federal Aviation 
Administration (FAA), New England 
Region, Office of the Regional Counsel, 
Attention: Rules Docket No. 98—-ANE- 
66—AD, 12 New England Executive Park, 
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Burlington, MA 01803-5299. Comments 
may also be sent via the Internet using 
the following address: ‘‘9-ad- 
engineprop@faa.dot.gov”. Comments 
sent via the Internet must contain the 
docket number in the subject line. 
Comments may be inspected at this 
location between 8:00 a.m. and 4:30 
p-m., Monday through Friday, except 
Federal holidays. 

FOR FURTHER INFORMATION CONTACT: 
Peter White, Aerospace Engineer, 

_ Engine Certification Office, FAA, Engine 
and Propeller Directorate, 12 New 
England Executive Park, Burlington, MA 
01803-5299; telephone (781) 238-7128, 
fax (781) 238-7199. 

SUPPLEMENTARY INFORMATION: 


Comments Invited 


Interested persons are invited to 
participate in the making of the 
proposed rule by submitting such 
written data, views, or arguments as 
they may desire. Communications 
should identify the Rules Docket 
number and be submitted in triplicate to 
the address specified above. All 
communications received on or before 
the closing date for comments, specified 
above, will be considered before taking 
action on the proposed rule. The 
proposals contained in this notice may 
be changed in light of the comments 
received. 

Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the proposed rule. All comments 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. A report 
summarizing each FAA-public contact 
concerned with the substance of this 
proposal will be filed in the Rules 
Docket. 

Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this notice 
must submit a self-addressed, stamped 
postcard on which the following 
statement is made: “Comments to 
Docket Number 98-ANE-66-AD.” The 
postcard will be date stamped and 
returned to the commenter. 


Availability of NPRMs 


Any person may obtain a copy of this 
NPRM by submitting a request to the 
FAA, New England Region, Office of the 
Regional Counsel, Attention: Rules 
Docket No. 98-ANE-66—AD, 12 New 
England Executive Park, Burlington, MA 
01803-5299. 


Discussion 
A recent FAA study analyzing 15 
years of accident data for transport 


category airplanes identified several 
failure mode root causes that can result 
in serious safety hazards to transport 
category airplanes. This study identified 
uncontained failure of critical life- 
limited rotating engine parts as the 
leading engine-related safety hazard to 
airplanes. Uncontained engine failures 
have resulted from undetected cracks in 
rotating parts that initiated and 
propagated to failure. Cracks can 
originate from causes such as 
unintended excessive stress from the 
original design, or they may initiate 
from stresses induced from material 
flaws, handling damage, or damage from 
machining operations. The failure of 
rotating parts can present a significant 
safety hazard to the airplanes by release 
of high energy fragments that could 
injure passengers or crew by penetration 
of the cabin, damage flight control 
surfaces, sever flammable fluid lines, or 
otherwise compromise the 
airworthiness of the airplane. 

Accordingly, the FAA has developed 
an intervention strategy to significantly 
reduce uncontained engine failures. 
This intervention strategy was 
developed after consultation with 
industry and will be used as a model for 
future initiatives. This intervention 
strategy is to conduct enhanced, 
nondestructive inspections of fan disks 
which could most likely result in a 
safety hazard to the airplane in the 
event of a disk fracture. The need for 
additional rule making is also being 
considered by the FAA. Future ADs may 
be issued introducing additional 
intervention strategies to further reduce 
or eliminate uncontained engine 
failures. 

Properly focused enhanced 
inspections require identification of the 
parts whose failure presents the highest 
safety hazard to the airplane, identifying 
the most critical features to inspect on 
these parts, and utilizing inspection 
procedures and techniques that improve 
crack detection. The FAA, with close 
cooperation of the engine 
manufacturers, has completed a detailed 
analysis that identifies the most safety 
significant parts and features, and the 
most appropriate inspection methods. 

Critical life-limited high energy 
rotating parts are currently subject to 
some form of recommended crack 
inspection when exposed during engine 
maintenance or disassembly. As a result 
of this AD, the inspections currently 
recommended by the manufacturer will 
become mandatory for those parts listed 
in the compliance section. Furthermore, 
the FAA intends that additional 
mandatory enhanced inspections 
resulting from this AD serve as an 
adjunct to the existing inspections. The 


FAA has determined that the enhanced 
inspections will significantly improve 
the probability of crack detection while 
the parts are disassembled during 
maintenance. All mandatory inspections 
must be conducted in accordance with 
detailed inspection procedures 
prescribed in the manufacturer’s Engine 
Cleaning, Inspection, and Repair (CIR) 
manuals. 

Additionally, this AD allows for air 
carriers operating under the provisions 
of 14 CFR part 121 with an FAA- 
approved continuous airworthiness 
maintenance program, and entities with 
whom those air carriers make 
arrangements to perform this 
maintenance, to verify performance of 
the enhanced inspections by retaining 
the maintenance records that include 
the inspections resulting from this AD, 
provided that the records include the 
date and signature of the person 
performing the maintenance action. 
These records must be retained with the 
maintenance records of the part, engine 
module, or engine until the task is 
repeated. This will establish a-‘method 
of record preservation and retrieval 
typical to those in existing continuous . 
airworthiness maintenance programs. 
Instructions must be included in an air 
carrier’s maintenance manual providing 
procedures on how this record 
preservation and retrieval system will 
be implemented and integrated into the 
air carrier’s record keeping system. 

For engines or engine modules that 
are approved for return to service by an 
authorized FAA-certificated entity and 
that are acquired by an operator after the 
effective date of this AD, the mandatory 
enhanced inspections need not be 
accomplished until the next piece-part 
opportunity. For example, there is no 
need for an operator to disassemble to 
piece-part level an engine or module 
returned to service by an FAA- 
certificated facility simply because that 
engine or module was previously 
operated by an entity not required to 
comply with this AD. Furthermore, the 
FAA intends for operators to perform 
the enhanced inspections of these parts 
at the next piece-part opportunity 
following the initial acquisition, 
installation, and removal of the part 
following the effective date of this AD. 
For piece parts that have not been 
approved for return to service prior to 
the effective date of this AD, the FAA 
does intend that the mandatory 
enhanced inspections required by this 
AD be performed before such parts are 
approved for return to service. Piece 
parts that have been approved for return 
to service prior to the effective date of 
this AD may be installed; however, 
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enhanced inspection will be required at For the reasons discussed above, I PW4084D, and PW4090 series turbofan 
the next piece-part opportunity. certify that this proposed regulation (1) engines, installed on but not limited to 

This proposa would require, within _is not a “significant regulatory action” | Airbus A300, A310, and A330 series, Boeing 
the next 30 days after the effective date under Executive Order 12866; (2) is not 747: 767,777 series, and McDonnell Douglas 
of this AD, revisions to the Time Limits a “significant rule” under the DOT MD-11 series airplance. 


Section (TLS) of the Engine Manuals for Regulatory Policies and Procedures (44 — 1: This airworthiness directive (AD) 
PW4000 series turbofan engines, and, FR 11034, February 26, 1979); and (3) if °PPlies to each engine identified in the 

for alr Carriers, the approved continuous promulgated, will not havea significant 6 whether it has been modified, altered, or 
airworthiness maintenance program. economic impact, positive or negative, in th 

: repaired in the area subject to the 
Pratt & Whitney, the manufacturer of on a substantial number of small entities requirements of this AD. For engines that 
PW4000 series turbofan engines, used _—_ under the criteria of the Regulatory have been modified, altered, or repaired so 
on 14 CFR part 25 airplanes has Flexibility Act. A copy of the draft that the performance of the requirements of 
provided the FAA with a detailed regulatory evaluation prepared for this this AD is affected, the owner/ operator must 
proposal that identifies and prioritizes —_ action is contained in the Rules Docket.  ‘equest approval for an alternative method of 
the critical life-limited rotating engine —_A copy of it may be obtained by compliance in accordance with paragraph (c) 
parts with the highest potential to contacting the Rules Docket at the of this AD. The request should include an 
assessment of the effect of the modification, 

hazard the airplane in the event of location provided under the caption elamintien: ox sendieen te fe diti 
failure, along with instructions for ADDRESSES. ‘AD: and th fe 
The enhanced inspections resulting List of Subjects in 14 request should 
from this AD will be conducted at piece- _Ajr transportation, Aircraft, Aviation _actions to address it. 
part opportunity, as defined below in safety, Safety. Compliance: Required as indicated, unless 
the — The Prop accomplished previousiy. 
specific time inspection intervals. osed 


To prevent critical life-limited rotatin 
There are approximately 1,900 Accordingly, pursuant to the PRns.. part failure, which could result ha an 

engines of the affected design in the authority delegated to me by the uncontained engine failure and damage to 
worldwide fleet. The FAA estimates that Administrator, the Federal Aviation the airplane, accomplish the following: 
450 engines installed on airplanes of Administration proposes to amend part (a) Within the next 30 days after the 
U.S. registry would be affected by this 39 of the Federal Aviation Regulations pinta eerie wnt 
proposed AD, that it would take (14 CFR part 39) as follows: manufacturer’s Time Limits section of the 

: manufacturer’s Engine Manual, Part Numbers 
approximately 8 work hours for the fan (P/Ns) 50A605, 50A443, 51A342, 50A822 
disk inspection. The average labor rate PART 39—AIRWORTHINESS 51 re and 51A345, as applicable for Pratt 
$60 per hour. on DIRECTIVES & Whitney PW4050, PW4052, PW4056, 

s, and using recent shop visit rate 

total impact 1. The authority citation for part 39 


P das te . PW4152, PW4156, PW4156A, PW4158, 
proposed AD on U.S. operators is continues to read as follows: PW4160, PW4460, PW4462, PW4164, 


estimated to be $70,000 per year. Authority: 49 U.S.C. 106(g), 40113, 44701. PW4168, PW4074, PW4074D, PW4077, 
The regulations proposed herein PW4077D, PW4084, PW4084D, and PW4090 

would not have substantial direct effects §39.13 [Amended] series turbofan engines, and for air carrier 

on the States, on the relationship 2. Section 39.13 is amended by operations revise the approved continuous 

between the national government and _—_adding the following new airworthiness by 

the States, or on the distribution of directive: 

power and responsibilities among the as MANDATORY INSPECTIONS 

various levels of government. Therefore, = & Whitney: Docket 98-ANE-68~AD. (1) Perform inspections of the 

pplicability: Pratt & Whitney PW4050, A 

in accordance with Executive Order PW4052. PW4056. PW4060. PW4060A following parts at each piece-part 

12612, it is determined that this PW4062, PW4060C, PW4152, PW4156. opportunity in accordance with the 

proposal would not have sufficient PW4156A, PW4158, PW4160, PW4460, instructions provided in the PW4000 

federalism implications to warrant the = PW4462, PW4164, PW4168, PW4074, series Engine Cleaning, Inspection, and 

preparation of a Federalism Assessment. PW4074D, PW4077, PW4077D, PW4084, Repair (CIR) Manuals: 


Part nomen PIN —— 

Hub, LPC Assembly 50B221 (50B201 Detail) 72-31-07 
Hub, LPC Assembly 50B321 (50B301 Detail) 72-31-07 
Hub, LPC Assembly 51B321 (518301 Detail) 72-31-07 
Hub, LPC Assembly 52B021 (528001 Detail) 72-31-07 
Hub, LPC Assembly 51B631 (50B601 Detail) 72-31-07 
Hub, LPC Assembly 51B821 (518801 Detail) 72-31-07 
Hub, LPC Assembly 52B521 (52B501 Detail) 72-31-07 


CIR 
manual 


51A357 
51A357 
51A357 
51A357 
51A750 
51A750 
51A750 


(2) For the purposes of these engine manufacturer’s Engine Manual; _or related to the cause for its removal 
mandatory inspections, piece-part and from the engine.” 


opportunity means: (ii) The part has accumulated more (b) Except as provided in paragraph (c) of 
(i) The part is considered completely _ than 100 cycles in service since the last this AD, and cop = , 
disassembled when done in accordance piece-part opportunity inspection, 


with the disassembly instructions inthe provided that the part was not damaged 
only in accordance with the Time Limits 
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section of the applicable PW4000 series 
Engine Manuals. 

(c) An alternative method of compliance or 
adjustment of the compliance time that 
provides an acceptable level of safety may be 
used if approved by the Engine Certification 
Office. Operators shall submit their requests 
through an appropriate FAA Principal 
Maintenance Inspector (PMI), who may add - 
comments and then send it to the Engine 
Certification Office. 


Note 2: Information concerning the 
existence of approved alternative methods of 
compliance with this airworthiness directive, 
if any, may be obtained from the Engine 
Certification Office. 

(d) Special flight permits may be issued in 
accordance with sections 21.197 and 21.199 
of the Federal Aviation Regulations (14 CFR 
21.197 and 21.199) to operate the airplane to 
a location where the requirements of this AD 
can be accomplished. 

(e) The records of the mandatory 
inspections required as a result of revising 
the Time Limits section of the PW4000 series 
Engine Manuals and the air carrier’s 
continuous airworthiness maintenance 
program as provided by paragraph (a) of this 
AD shall be maintained by FAA-certificated 
air carriers which have an approved 
continuous airworthiness maintenance 
program in accordance with the record 
keeping system currently specified in their 
manual required by sections 121.369 of the 
Federal Aviation Regulations (14 CFR 
121.369); or, in lieu of the record showing the 
current status of each mandatory inspection 
required by sections 121.380(a)(2)(vi) of the 
Federal Aviation Regulations (14 CFR 
121.380(a)(2)(vi)), certificated air carriers 
may establish an approved alternate system 
of record retention that provides a method for 
preservation and retrieval of the maintenance 
records that include the inspections resulting 
from this AD, and include the policy and 
procedures for implementing this alternate 
method in the air carrier’s maintenance 
manual required by sections 121.369 (c) of 
the Federal Aviation Regulations (14 CFR 
121.369 (c)); however, the alternate system 
must be accepted by the appropriate PMI and 
require the maintenance records be 
maintained either indefinitely or until the 
work is repeated. 

Note 3: These record keeping requirements 
apply only to the records used to document 
the mandatory inspections required as a 
result of revising the Time Limits section of 
the PW4000 series Engine Manuals as 
provided in paragraph (a) of this AD, and do 
not alter or amend the record keeping 
requirements for any other AD or regulatory 
requirement. 

Issued in Burlington, Massachusetts, on 
October 30, 1998. 

David A. Downey, 

Assistant Manager, Engine and Propeller 
Directorate, Aircraft Certification Service. 
[FR Doc. 98-29603 Filed 11-4—98; 8:45 am] 
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Electronic Reporting of Postmarketing 
Adverse Drug Reactions; Request for 
Comments 


AGENCY: Food and Drug Administration, 
HHS. 


ACTION: Advance notice of proposed 
rulemaking. 


SUMMARY: The Food and Drug 
Administration (FDA) is announcing 
that it is considering preparing a 
proposed rule that would require 
applicants, manufacturers, packers, and 
distributors of marketed human drugs 
and licensed biological products to 
submit postmarketing expedited 
individual case safety reports and 
individual case safety reports contained 
in periodic safety reports to the agency 
electronically using standardized 
medical terminology, data elements, and 
electronic transmission standards 
recommended by the International 
Conference on Harmonization of 
Technical Requirements for Registration 
of Pharmaceuticals for Human Use 
(ICH). The proposed rule would help 
harmonize reporting of postmarketing 
safety information worldwide and 
expedite detection of safety problems 
for marketed drugs, thus enhancing 
FDA’s ability to protect and promote 
public health. FDA is soliciting 
comments from interested persons to 
assist with the development of the 
proposed rule. The agency is 
specifically seeking comments on 
whether exemptions from any electronic 
safety reporting requirements should be 
granted to any entity and, if so, the basis 
on which they should be granted, the 
cost benefits or burdens of such 
requirements, and timeframes for 
implementing the requirements. 

DATES: Written information and 
comments by February 3, 1999. 
ADDRESSES: Submit written comments 
to the Dockets Management Branch 
(HFA-305), Food and Drug 
Administration, 5630 Fishers Lane, rm. 
1061, Rockville MD 20852. 

FOR FURTHER INFORMATION CONTACT: 
Thomas C. Kuchenberg, Center for Drug 
Evaluation and Research (HFD~7), 5600 
Fishers Lane, Rockville, MD 20857, 
301-594—5621 (Internet electronic mail: 
kuchenbergt@cder.fda.gov) or Marcel 
Salive, Center for Biologics Evaluation 


and Research (HFM—220), 1401 
Rockville Pike, Rockville, MD 20852, 
301-827-3974 (Internet electronic mail: 
salive@cber.fda.gov). 

SUPPLEMENTARY INFORMATION: 


I. Background 
A. International Harmonization 


For several years, FDA has. cooperated 
with industry associations and the 
regulatory authorities of certain other 
nations to promote international 
harmonization of regulatory 
requirements. Much of this effort has 
been coordinated through ICH, which is 
facilitating the harmonization of 
technical requirements for the 
registration of pharmaceutical products 
among three regions: The European 
Union, Japan, and the United States. 
The six ICH sponsors are: the European 
Commission, the European Federation 
of Pharmaceutical Industries 
Associations, the Japanese Ministry of 
Health and Welfare, the Japanese 
Pharmaceutical Manufacturers 
Association, the Centers for Drug 
Evaluation and Research and Biologics 
Evaluation and Research at FDA, and 
the Pharmaceutical Research and 
Manufacturers of America. The ICH 
Secretariat; which coordinates the 
preparation of documentation, is 
provided by the International 
Federation of Pharmaceutical 
Manufacturers Associations (IFPMA). 

The ICH Steering Committee includes 
representatives from each of the ICH 
sponsors and the IFPMA, as well as 
observers from the World Health 
Organization (WHO), the Canadian 
Therapeutic Products Directorate, and 


_ the European Free Trade Area. 


One ICH initiative is to harmonize 
certain safety reporting requirements of 
the three regions. Through the ICH 
process, recommendations have been 
developed regarding the content, format, 
and reporting frequency for expedited 
individual case safety reports and 
periodic safety reports for human drugs 
and biological products. In the Federal 
Register of March 1, 1995 (60 FR 
11284), FDA published an ICH final 
guidance entitled “Clinical Safety Data 
Management: Definitions and Standards 
for Expedited Reporting” (the ICH E2A 
guidance). In the Federal Register of 
May 19, 1997 (62 FR 27470), FDA 
published an ICH final guidance 
entitled “Clinical Safety Data 
Management: Periodic Safety Update 
Reports for Marketed Drugs” (the ICH 
E2C guidance). Under the auspices of 
ICH, standards for electronic submission 
of safety information have been 
developed, as described in the 
Appendices, including a standard 
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medical terminology for regulatory 
purposes, ICH M1 (see Appendix A in 
section VII.A of this document); 
electronic standards for the transfer of 
regulatory information, ICH M2 (see 
Appendix B in section VIL.B of this 
document); and standardized data 
elements for transmission of individual 
case safety reports, ICH E2B format (see 
Appendix C in section VII.C of this 
document). FDA believes the changes 
recommended by ICH will result in 
more effective and efficient safety 
reporting to regulatory authorities 
worldwide. 

There is now international agreement 
on the major components for 
standardizing electronic transmission of 
certain safety reports, and worldwide 
implementation of this initiative has 


B. Postmarketing Safety Reports 

Under existing regulations, 
manufacturers, packers, distributors, 
applicants of approved new and 
abbreviated marketing applications for 
drugs, and licensed manufacturers of 
biological products must submit 
expedited individual case safety reports 
of postmarketing adverse drug 
experiences under §§ 310.305, 314.80, 
314.98, and 600.80 (21 CFR 310.305, 
314.80, 314.98, and 600.80). Applicants 
and licensed manufacturers must also 
submit periodic reports of _ 
postmarketing adverse drug experiences 
under §§ 314.80, 314.98, and 600.80. 

Expedited individual case safety 
reports are required to be submitted for 
each adverse drug experience that is 
both serious and unexpected, whether 
foreign or domestic, as soon as possible, 
but in no case later than 15 calendar 
days of initial receipt of the information 
(§§ 310.305(c)(1), 314.80(c)(1)(i), and 
600.80(c)(1)(i)). Followup reports to 
these expedited reports are required to 
be submitted within 15 calendar days of 
receipt of new information or as 
requested by FDA (§§ 310.305(c)(2), 
314.80(c)(1)(ii), and 600.80(c)(1)(ii)). 

Presently, periodic reports are 
required to be submitted at quarterly 
intervals for 3 years from the date of 
approval of the application and 
annually thereafter (§§ 314.80(c)(2)(i) 
and 600.80(c)(2)(i)). The periodic report 
is required to contain: (1) A narrative 
summary and analysis of the 
information in the report and an 
analysis of the expedited individual 
case safety reports submitted during the 
- reporting interval, (2) individual case 
safety reports for each adverse drug 
experience not previously reported, and 
(3) a history of actions taken since the 
last periodic report (§§ 314.80(c)(2){ii) 
and 600.80(c)(2)(ii)). 


Each adverse drug experience is 
required to be submitted to the agency 
on an FDA Form 3500A (§§ 310.305(d), 
314.80(f), and 600.80(f)). Foreign events 
may be submitted either on an FDA 
Form 3500A or, if preferred, on a 
CIOMS (Council for international 
Organizations of Medical Sciences) I 
form. 


FDA is in the process of revising these - 


regulations to be consistent with safety 
reporting recommendations developed 
by ICH. In the Federal Register of 
October 27, 1994 (59 FR 54046), FDA 


- published a proposed rule to amend its 


postmarketing expedited and periodic 
safety reporting requirements, as well as 
others, to implement international 
standards and to facilitate the reporting 
of adverse drug experiences. In the 
Federal Register of October 7, 1997 (62 
FR 52237), FDA published a final rule 
amending its premarketing and 
postmarketing expedited safety 
reporting regulations to implement 
certain recommendations in the ICH 
E2A guidance on definitions and 
standards for expedited reporting. At 
this time, the agency is considering 
other recommendations in the ICH E2A 
guidance and plans to propose 
additional amendments to its 
postmarketing expedited safety 
reporting regulations. With regard to the 
amendments to the postmarketing 
periodic adverse drug experience 
reporting requirements proposed on 
October 27, 1994, FDA has decided to 
repropose these amendments based on 
recommendations in the ICH E2C 
guidance on postmarketing periodic 
safety update reports. In developing the 
reproposal, FDA will consider 
comments submitted in response to the 
proposed rule of October 27, 1994, 
regarding postmarketing periodic 
adverse experience reports. 


II. Proposed Policy 

FDA is considering preparing a 
proposed rule that would require that 
applicants, manufacturers, packers and 
distributors of marketed human drugs 
and licensed biclogical products submit 
postmarketing expedited individual 
case safety reports and individual case 
safety reports contained in periodic 
safety reports to the agency 
electronically rather than on paper. The 
proposed rule would require that the 
electronic submission of postmarketing 
expedited and periodic individual case 
safety reports be precoded in the 
standardized M1 international medical 
terminology, use the E2B format, and be 
transmitted using M2 specifications. 
FDA may also propose requiring that 
textual materials contained within 
periodic safety reports (e.g., narrative 


summary and analyses, history of 
actions taken) be submitted 
electronically. 


In the Federal Register of March 20, 
1997 (62 FR 13430), FDA published a 
final rule in part 11 (21 CFR part 11) 
providing the conditions under which 
the agency will accept electronic 
signatures, electronic records, and 
handwritten signatures executed to 
electronic records as equivalent to paper 
records and handwritten signatures 
executed to paper records. Part 11 
applies to any required records 
submissions under the Federal Food, 
Drug, and Cosmetic Act, the Public 
Health Service Act, or Title 21 of the 
Code of Federal Regulations. Part 11 
provides that for records required to be 
maintained but not submitted to the 
agency, electronic records and 
accompanying signatures may be used 
in lieu of traditional records and 
signatures provided certain 
requirements are met. Electronic records 
and accompanying signatures that are 
submitted to the agency must meet the 
requirements of part 11 and must also 
be identified in public docket number 
92S—0251 as the type of submission the 
agency is prepared to accept 
electronically. It is important to note 
that the use of electronic records, as 
well as their submission to FDA under 
part 11, is voluntary. 

However, for a number of reasons, 
FDA believes that it is essential to 
mandate the electronic submission of 
postmarketing expedited and periodic 
individual case safety reports as well as 
the use of international standards for 
electronic safety reporting. 

The rapid identification and 
dissemination of information about 
emerging problems with individual 
drugs or harmful drug interactions is 
central to the agency’s mission to 
protect and promote public health and 
safety. First, receipt of safety 
information electronically will vastly 
increase FDA’s ability to quickly 
analyze data and identify emerging 
safety problems. Second, the agency 
believes that use of international 
standards for electronic safety reporting 
will eliminate the costs to industry 
associated with maintaining multiple 
systems designed to meet the needs of 
different terminologies, data elements, 
and electronic transmission standards of 
different regulatory authorities, and 
would thereby greatly enhance the 
utility of the system. Third, electronic 
submissions will improve the speed and 
efficiency of industry and agency 
operations and enhance the quality of 
the safety data. 
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Ill. Solicitation of Comments 


All interested persons are invited to 
submit to FDA their comments on any 
aspect of this advance notice of 
proposed rulemaking (ANPRM). In 
particular, FDA is seeking public 
comment on the following subjects: 


1. Exemptions 


The agency believes that the 
electronic reporting of postmarketing 
individual case safety reports will be 
welcomed by most of industry. The 
agency is aware, however, that some 
entities may have difficulty adapting 
existing systems to the requirements of 
a mandatory standardized electronic 
reporting system. The agency seeks 
guidance on whether exemptions 
should be granted and, if so, what 
considerations should be used to 
determine whether requesting entities 
may continue submitting postmarketing 
individual case safety reports in a paper 
format and whether any such 
exemptions should continue 
indefinitely or be terminated after a 
certain period of time. 

In the Federal Register of October 30, 
1997 (62 FR 58647), the Securities and 
Exchange Commission (SEC) published 
a final rule stating that it would no 
longer accept paper copies of filings and 
required filers to submit information 
electronically unless certain 
requirements for a temporary or 
continuing hardship were met. Filers 
may claim or request, as appropriate, 
hardship exemptions based on certain 
criteria, including: Technical difficulties 
in filing and undue burden and expense 
of conversion to electronic format. A 
temporary hardship exemption, 
generally for unanticipated technical 
difficulties, is available automatically, 
but submission of a paper copy of the 
filing must be followed, within 6 
business days, by a confirming 
electronic copy. A continuing hardship 
exemption is also available but must be 
granted by the SEC. It may be granted 
for a specific period (after which a 
confirming electronic copy of the paper 
copy must be filed) or for an indefinite 
period. 

FDA is seeking specific comments on 
whether a similar exemption provision 
would be appropriate for electronic 
reporting for postmarketing individual 
case safety reports. 


2. Cost Benefits and Burdens — 


The agency is interested in comments 
on the impact of a mandatory 
standardized electronic reporting 
requirement on different segments of 
regulated industry. For example, how 
will such a requirement affect 


manufacturers of different type and size 
over the short term during 
implementation and over the long term 
once systems are established? FDA is 
also interested in information on the 
benefits that industry could derive from 
a mandatory standardized electronic 
reporting requirement (e.g., reduced 
paperwork burden, reduced errors, 
increased convenience and more timely 
receipt of information). 


3. Timeframes for Implementation 


The SEC model, described in section 
IIl.1 of this document, phased 
companies into its electronic filing 
system over a 4-year period, with small 
business filers being the last to be 
required to file electronically. The 
agency is seeking comments on whether 
a similar implementation plan, based on 
the size of a firm, would be appropriate 
for electronic reporting of postmarketing 
individual case safety reports and, if 
not, how it should be modified, and 
what criteria should be used to define 
an implementation plan. 


4. OMB Circular A-130 


Section 8a(3) of OMB circular A—130 
cites a policy to encourage agencies to 
explore the use of automated techniques 
for the collection of information and 
conditions conducive to the use of those 
techniques. Section 8a(3) reads as 
follows: 

Electronic Information Collection. 
Agencies shall use electronic collection 
techniques where such techniques reduce 
burden on the public, increase efficiency of 
government programs, reduce costs to the 
government and the public, and/or provide 
better service to the public. Conditions 
favorable to electronic collection include: 

(a) The information collection seeks a large 
volume of data and/or reaches a large 
proportion of the public; 

(b) The information collection recurs 
frequently; 

(c) The structure, format, and/or definition 
of the information sought by the information 
collection does not change significantly over 
several years; 

(d) The agency routinely converts the 
information collected into electronic format; 

(e) A substantial number of the affected 
public are known to have ready access to the 
necessary information technology and to 
maintain the information in electronic form; 

(f) Conversion to electronic reporting, if 
mandatory, will not impose substantial costs 
or other adverse effects on the public, 
especially State and local governments and 
small business entities. 

FDA is soliciting comments on 
whether a proposed rule consistent with 
the objectives discussed in this ANPRM 
would advance the objectives of the 
policy stated in the OMB circular. 

If FDA develops a proposed rule for 
electronic reporting of postmarketing 


_ individual case safety reports, it will 


take into consideration comments 
submitted in response to this ANPRM. 


IV. Executive Order 12866 Analysis 


In any rulemaking proposed as a 
result of comments received on this 
ANPRM, FDA will examine the 
economic implications of the proposed 
rule as required by Executive Order 
12866, which directs agencies to assess 
all costs and benefits of available 
regulatory alternatives. Executive Order 
12866 classifies a rule as significant if { 
it meets any one of a number of 
specified conditions, including having 
an annual effect on the economy of $100 
million or adversely affecting in a 
material way a sector of the economy, 
competition, or jobs, or if it raises novel 
legal or policy issues. In any 
rulemaking, the agency will examine the 
potential costs and potential benefits of 
the proposed rule. FDA requests 
information that would aid the agency ; 
in responding to the Executive Order. | 
V. Regulatory Flexibility Analysis 

If a rule has a significant economic 
impact on a substantial number of small 
entities, the Regulatory Flexibility Act 
(5 U.S.C. 601-612) requires agencies to 
analyze options that would minimize 
the economic impact of that rule on 
small entities. FDA requests information 
regarding the impact on small entities of 
the three subjects identified in section 
III of this document. 


VI. Comments 


Interested persons may on or before 
February 3, 1999, submit to the Dockets 
Management Branch (address above) 
written comments regarding this 
ANPRM. Two copies of any comments 
are to be submitted, except that 
individuals may submit one copy. 
Comments are to be identified with the 
docket number found in brackets in the 
heading of this document. Received 
comments may be seen in the office 
above between 9 a.m. and 4 p.m., 
Monday through Friday. 


VII. Appendices 


A. Appendix A: M1 Medical 
Terminology 


Most organizations currently process 
their regulatory data using an 
international adverse drug reaction 
(ADR) terminology in combination with 
a morbidity terminology. In Europe, 
many users combine the World Health 
Organization’s Adverse Reaction 
Terminology with the ninth revision of 
the International Classification of 
Diseases (ICD-9). In the United States, 
Coding Symbols for a Thesaurus of 
Adverse Reaction Terms with Clinical 
Modification of ICD-9 (ICD—9—CM)} is 
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very commonly used, and Japan has 
developed its own version of these ADR 
terminologies, J—Art and MEDIS. 

The established terminologies have 
been criticized for a number of reasons, 
including: Lack of specificity, limited 
data retrieval options, and an inability 
to effectively handle complex 
combinations of signs and symptoms 
(syndromes). In addition, use of 
different terminologies at different 
stages in the development and use of 
products complicates data retrieval and 
analysis of information and makes it 
difficult to effectively cross-reference 
data through the lifetime of a product. 
Internationally, communication is 
impaired between regulatory authorities 
because of the delays and distortions 
caused by the translation of data from 
one terminology to another. 

Use of different terminologies also has 
significant consequences for 
pharmaceutical firms. Companies 
operating in more than one jurisdiction 
have had to adjust to subsidiaries or 
clinical research organizations that use 
different terminologies because of 
variations in data submission 
requirements. The difficulty of 
analyzing data comprehensively may be 
compounded by use of incompatible 
terminologies and could lead to delays 
in recognizing potential public health 
problems. 

A medical terminology designed for 
regulatory purposes was recognized as 
necessary by industry and regulatory 
authorities to support the 
computerization and transmission of 
information related to many aspects of 
the regulation of medical products. In 
October 1994, the ICH Steering 
Committee introduced a 
multidisciplinary communication 
initiative to establish an international 
medical terminology for regulatory 
purposes (M1). 

In November 1994, the ICH Steering 
Committee released a draft (or alpha) 
version of the M1 terminology for 
review and evaluation. The alpha 
version was made available free of 
charge to all national regulatory entities 
participating in the WHO International 
Drug Monitoring Program and, on 
request, to pharmaceutical companies 
and contract research organizations. 
More than 600 electronic copies were 
distributed with a testing guide which 
provided suggestions on how the 
terminology could be evaluated. 

In M 1995, the M1 ICH working 
group met to evaluate the results of the 
alpha test, review proposals submitted 
by potential users participating in the 
alpha test, and evaluate suggested 
changes. Since 1995, the working group 
has: (1) Refined and documented the 


definitions of the levels in the structural 
hierarchy; (2) reviewed and established 
the scope of the terminology; (3) 
reviewed terms and codes of the 
established terminologies, made 
necessary linkages and deletions, and 
included the most recent versions of the 
current terminologies to facilitate the 
transfer of historical data; (4) reviewed 
the results of the extensive and 
systematic Organ Class reviews 
performed in the United States and 
Japan; and (5) made necessary changes 
to facilitate data analysis and 
presentation. 

Over time, it is essential that the M1 
medical terminology be maintained and 
updated in response to medical/ 
scientific advances and regulatory 
changes. An international maintenance 
and service organization (MSSO) is 
being established to provide this 
function as well as serve as the licensing 
agent for the distribution of the M1 
medical terminology. It is anticipated 
that the MSSO will begin licensing the 
M1 medical terminology in the near 
future. 


B. Appendix B: Electronic Transmission 
Standards 


The ICH Steering Committee 
recognized the need for rapid 
communication of regulatory 
information between pharmaceutical 
manufacturers and regulatory 
authorities and, in particular, the need 
for the electronic communication of 
safety information. The ICH Steering 
Committee also noted that rapid 
communication required universal 
standards and that separate, 
uncoordinated initiatives launched in 
various countries could compromise the 
benefits of electronic communication 
and jeopardize the harmonization 
process. As a result, the ICH 
Multidisciplinary Group 2 (M2) Expert 
Working Group (EWG) was established 
in October 1994 to recommend 
electronic standards and provide 
solutions to facilitate international 
electronic communication in the three 
ICH regions. 

The M2 EWG recommended various 
open international standards that allow 
for the worldwide transmission of 
information regardless of the technical 
infrastructure. The electronic standards 
for the transfer of regulatory information 
(ESTRI) gateway is designed to ensure 
reliable regulatory communications by 
using certain common electronic 
elements. The M2 EWG recommended 
the following: 


1. Physical Media 


Use of 3.5 inch floppy disk (ISO 8860) 
(1 and 2) and CD-ROM 640 MB (ISO 


9660) as standard media for physical 
data storage and transferability across 
heterogenous computer platforms. 


2. Network Messaging 


Use of the Internet (STP/MIME) and 
X400 as network messaging standards 
that will provide for the efficient 
transport of heterogenous data formats 
and complex documents among the 
three ICH regions. 


3. Electronic Document Format 


Use of the Portable Document Format 
(PDF) as the interchange format for the 
transfer of certain types of documents. 


4. Secure Electronic Data Interchange 
(EDI) Over the Internet 


Use of Templar, a standards-based 
solution that facilitates the transmission 
of secure EDI over the Internet in all 
three ICH regions. 

In addition, the M2 EWG facilitated 
the implementation of E2B data 
elements by defining an attribute list 
and deriving a relational view that 
allows for transmission of all types of 
individual case safety reports, regardless 
of source and destination. The E2B/M2 
attribute list will form the basis for 
defining E2B data elements in various 
structured formats such as standard 
generalized markup language (SGML). 


C. Appendix C: E2B Data Elements for 
Transmission of Individual Case Safety 
Reports 

In the Federal Register of October 1, 
1996 (61 FR 51287), FDA published a 
draft guidance entitled “‘Data Elements 
for Transmission of Individual Case 
Safety Reports.” The notice gave 
interested parties an opportunity to 
submit comments by December 30, 
1996. After consideration of the 
comments received and revisions to the 
guidance, a final draft was submitted to 
the ICH Steering Committee and 
endorsed by the three participating 
regulatory parties on July 17, 1997. The 
final guidance entitled ““E2B Data 
Elements for Transmission of Individual 
Case Safety Reports” (ICH E2B 
guidance) was published in the Federal 

ister of January 15, 1998. 

the standardization of data elements for 
transmission of individual case safety 
reports. The format for individual case 
safety reports includes provisions for 
transmitting all the relevant data 
elements useful to assess an individual 
ADR or adverse event report. The data 
elements are sufficiently comprehensive 
to cover complex reports from most 
sources, different data sets, and 
transmission situations or requirements. 
In many, if not most, instances a 
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substantial number of the data elements 
will not be known, but as much 
information as possible should be 
provided. The minimum information for 
the transmission of a safety report 
should include an identifiable patient, 
an identifiable reporter, a reaction/ 
event, and a suspect drug or biological 
product. 


Dated: October 6, 1998. 
William K. Hubbard, 


Associate Commissioner for Policy 
Coordination. 


[FR Doc. 98-29564 Filed 11-4—98; 8:45 am] 
BILLING CODE 4160-01-F 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 


21 CFR Part 900 
[Docket No. 98N-0728] 


Quality Mammography Standards 


AGENCY: Food and Drug Administration, 
HHS. 


ACTION: Proposed rule. 


SUMMARY: The Food and Drug 
Administration (FDA) is proposing to 
amend its regulations governing 

- mammography that published in a 
document entitled “Quality 
Mammography Standards.” The 
purpose of these amendments is to 
eliminate a conflict between the 
mammography regulations, which must 
_ be followed by all facilities performing 
mammography, and FDA’s Electronic 
Product Radiation Control (EPRC) 
performance standards, which establish 
radiation safety performance 
requirements for x-ray units, including 
mammographic systems. 

DATES: Submit written comments on the 
proposed rule by January 4, 1999. 
ADDRESSES: Submit written comments 
on the proposed rule to the Dockets 
Management Branch (HFA-305), Food 
and Drug Administration, 5630 Fishers 
Lane, rm. 1061, Rockville, MD 20852. 
FOR FURTHER INFORMATION CONTACT: 
Roger L. Burkhart, Center for Devices 
and Radiological Health (HFZ—240), 
Food and Drug Administration, 1350 
Piccard Dr., Rockville, MD 20850, 301- 
594-3332. 


SUPPLEMENTARY INFORMATION: 
I. Background 


The Mammography Quality Standards 
Act (the MQSA) (Pub. L. 102-539) was 
signed on October 27, 1992, to establish 
national quality standards for 
mammography. The MQSA required 


that, to provide mammography services 
legally after October 1, 1994, all 
facilities, except facilities of the 
Department of Veterans Affairs, be 
accredited by an approved accreditation 
body and certified by the Secretary of 
Health and Human Services (the 
Secretary). The authority to approve 
accreditation bodies and to certify 
facilities was delegated by the Secretary 
to FDA. 

A specific requirement of the MQSA 
was that quality standards be 
established for mammographic 
equipment and practices, including 
quality assurance and quality control 
programs. Mammography facilities had 
to meet these standards to become 
accredited and certified. The standards 
were intended to replace the patchwork 
of Federal, State, and private standards 
existing in 1992 to ensure that all 
women nationwide receive uniformly 
high quality mammography services. 
Since October 1, 1994, these standards 
have been provided by interim rules 
published in the Federal Register of 
December 21, 1993 (58 FR 67558 and 58 
FR 67565) and amended in the Federal 
Register of September 30, 1994 (59 FR 
49808). 

On April 3, 1996, FDA proposed final 
regulations to replace the interim 
regulations (61 FR 14856, 14870, 14884, 
14898, and 14908). Developed with 
strong congressional encouragement, 
these proposed final regulations 
reflected FDA’s belief that more 
comprehensive quality standards would 
further optimize facility performance. 
After analysis of the extensive public 
comments received on the proposed 
regulations, revisions were made and a 
final rule was published on October 28, 
1997 (62 FR 55852). The effective date 
for most of the final rule is April 28, 
1999. A few equipment and equipment 
quality assurance requirements do not 
become effective until October 28, 2002. 

FDA has subsequently discovered that 
some mammographic x-ray systems will 
have difficulty meeting certain of the 
new requirements because of design 
features that were used by the 
manufacturers in order to ensure that 
their units met the agency’s EPRC 
performance standards for diagnostic x- 
ray systems. The purpose of these 
amendments is to resolve this conflict. 


II. Need for Proposed Amendments 


The source of the conflict lies in the 
requirements for the collimation of the 
x-ray field and the alignment of that 
field with the image receptor found in 
§ 900.12(b)(5) and (e)(5)(vii)(A) (21 CFR 
900.12(b)(5) and (e)(5)(vii)(A)) of the 
MQSA final regulations. Two problems 
exist with these provisions as they 


appeared in the Federal Register of 
October 28, 1997. 

First, both of these provisions permit 
the x-ray field ‘‘to extend to or beyond 
the edges of the image receptor.” This 
allowance was made in response to the 
expressed desire of some mammography 
facilities to have the capacity to 
“blacken” the film to the edges, a 
capacity that is particularly useful when 
automated viewing devices are used. 
Masking clear borders of mammography 
films is difficult to accomplish with 
such devices. However, the 
manufacturers of all diagnostic x-ray 
systems, including mammography 
systems, must comply with applicable 
performance standards established by 
FDA. These performance standards 
currently require that mammography 
systems be manufactured with 
collimation to ensure that the x-ray field 
does not extend beyond the nonchest 
wall edges of the image receptor. 

It is possible for a mammography 
system to meet both of these sets of 
standards as they are currently written. 
However, FDA has been informed by 
one manufacturer that in the past, in 
order to be sure to meet the EPRC 
standards, their systems were designed 
so that the x-ray field does not reach the 
nonchest wall edges of the image 
receptor. Such systems would not meet 
the final MQSA regulations as presently 
written. Units of other manufacturers 
= have the same problem. 

ithout an amendment to the MQSA 
regulations, in order to be in 
compliance, some facilities would have 
to choose among three courses of action. 
The first would be to apply for and 
receive approval of an alternative 
requirement for alignment under 21 CFR 
900.18 of the MQSA regulations that 
would allow the facility to continue 
using its system unchanged. The second 
would be to purchase a retrofit of their 
system under a variance to the 
performance standards that has already 
been approved by FDA for one 
manufacturer. The third would be to 
purchase a new system that meets both 
sets of existing requirements. 

FDA is proposing to solve this first 
problem by changing 
§ 900.12(e)(5)(vii)(A) so that the x-ray 
field will be allowed, but not required 
as at present, to extend to or beyond the 
nonchest wall sides of the image 
receptor. This would permit facilities 
whose systems are not presently capable 
of ‘‘blackening” the films to these edges 
to continue to use those systems 
without the need of either applying for 
an alternative requirement or 
purchasing an expensive retrofit. 

The second re is that the limit 
on the extension of the x-ray field 
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beyond all edges of the image receptor 
to “within 2 percent of the SID”, 
discussed at 62 FR 55852 at 55945 of the 
regulation preamble was erroneously 
applied in the regulations only to the 
chest-wall side of the image receptor. 
This omission raises the possibility of 
an unnecessary radiation hazard to the 
patient if the x-ray field extends an 
excessive amount beyond the nonchest 
wall edges of the image receptor. The 
agency is proposing to remove the 
radiation hazard concern by amending 
§ 900.12(e)(5)(vii)(A) to apply the 2 
percent of the source-image receptor 
distance (SID) extension limit to all 
edges of the image receptor, in 
accordance with the intentions 
in the preamble. 

inally, FDA is also proposing to 
simplify the regulations by dropping all 
mention of alignment from 
§ 900.12(b)(5), thus consolidating all 
alignment requirements at one location 
in § 900.12(e)(5)(vii)(A). The portion of 
§ 900.12(b)(5) dealing with the light 
field remains unchanged. 


If. Environmental Impact 


The agency has determined under 21 
CFR 25.30(i) that this action is of a type 
that does not individually or 
cumulatively have a significant effect on 
the human environment. Therefore, 
neither an environmental assessment 
nor an environmental impact statement 
is required. 


IV. Analysis of Impacts 


FDA has examined the impact of this 
rule under Executive Order 12866 and 
the Regulatory Flexibility Act (5 U.S.C. 
601-612) (as amended by subtitle D of 
the Small Business Regulatory Fairness 
Act of 1996 (Pub. L. 104—121)), and the 
Unfunded Mandates Reform Act of 1995 
(Pub. L. 104—4). Executive Order 12866 
directs agencies to assess all costs and 
benefits of available regulatory 
alternatives and, when regulation is 
necessary, to select regulatory 
approaches that maximize net benefits 
(including potential economic, 
environmental, public health and safety, 
and other advantages; distributive 
impacts; and equity). The agency 
believes that this rule is consistent with 
the regulatory philosophy and 
principles identified in the Executive 
Order. In addition, this rule is not a 
significant regulatory action as defined 
by the Executive Order and so is not 
subject to review under the Executive 
Order. 

The Regulatory Flexibility Act 
requires agencies to analyze regulatory 
options that would minimize any 
significant impact of a rule on small 
entities. The agency certifies that this 
rule, if finalized, will not have a 


significant economic impact on a 
substantial number of small entities. 
This rule also does not trigger the 
requirement for a written statement 
under section 202(a) of the Unfunded 
Mandates Reform Act because it does 
not impose a mandate that results in an 
expenditure of $100 million or more by 
State, local, or tribal governments in the 
aggregate, or by the private sector, in 


had previously estimated (62 FR 
55852 at 55968) that the expected 
average annual benefits from the final 
regulations would range between $181.7 
to $262.7 million. Average annual 
compliance costs were estimated at 
$38.2 million. The compliance cost 
estimate did not include the possible 
added costs related to the alignment 
requirement discussed previously, as 
the difficulty noted by the one 
manufacturer was not foreseen during 
the development of the regulations. 
These added costs would be minimal if 
an alternative requirement was applied 
for and received but would be more 
significant if retrofitting or purchasing 
of a new unit was carried out to meet 
the requirement. However, amending 
the regulations as proposed by FDA 
would eliminate the requirement 
leading to the possible extra costs and 
thus eliminate any possible extra cost. 


_ V. Paperwork Reduction Act of 1995 


The agency has tentatively 
determined that this proposed rule 
contains no additional collections of 
information. Therefore, clearance by the 
Office of Management and Budget under 
the Paperwork Reduction Act of 1995 is 
not required. 


List of Subjects in 21 CFR Part 900 


Electronic products, Health facilities, 
Mammography, Medical devices, 
Radiation protection, Reporting and 
recordkeeping requirements, X-rays. 

Therefore, under the Federal Food, 
Drug, and Cosmetic Act and under 
authority delegated to the Commissioner 
of Food and Drugs, 21 CFR part 900 is 
amended as follows: 


PART 900—MAMMOGRAPHY 


1. The authority citation for 21 CFR 
part 900 continues to read as follows: 

Authority: 21 U.S.C. 360i, 360nn, 374(e); 
42 U.S.C. 263b. 

2. Section 900.12 is amended by 
removing paragraph (b)(5)(i) and by 
redesignating paragraph (b)(5)(ii) as 
paragraph (b)(5), by revising newly 
redesignated paragraph (b)(5), and by 
revising paragraph (e)(5)(vii)(A) to read 
as follows: 


§ 900.12 Quality standards. 
* 


* * * * 


(5) Light fields. For any 
mammography system with a light beam 
that passes through the X-ray beam- 
limiting device, the light shall provide 
an average illumination of not less than 
160 !ux (15 foot candles) at 100 cm or 
the maximum source-image receptor 
distance (SID), whichever is less. 

(e) 2:2 

(5) kek 

(vii) 

(A) All systems shall have beam- 
limiting devices that allow the entire 
chest wall edge of the X-ray field to 
extend to the chest wall edge of the 
image receptor and provide means to 
assure that the X-ray field does not 
extend beyond any edge of the image 
receptor by more than two percent of 
the SID. 


* * * * * 


Dated: September 8, 1998. 
William K. Hubbard, 


Associate Commissioner for Policy 
Coordination. 


[FR Doc. 98—-29563 Filed 114-98; 8:45 am] 
BILLING CODE 4160-01-F 


DEPARTMENT OF JUSTICE 
Drug Enforcement Administration 


[DEA-180P] 
21 CFR Parts 1308 and 1312 


Schedules of Controlled Substances: 
Rescheduling of Synthetic Dronabinol 
(Martinol®; (-)-A9-(trans)- 
Tetrahydrocannabinol in Sesame oil 
and Encapsulated in Soft Gelatin 
Capsules) From Schedule Il to 
Schedule lil. 


AGENCY: Drug Enforcement 
Administration, Department of Justice. 


ACTION: Notice of proposed rulemaking. 


SUMMARY: This proposed rule is issued 
by the Acting Deputy Administrator of 
the Drug Enforcement Administration 
(DEA) to remove the Food and Drug 
Administration (FDA) approved drug 
product containing dronabinol 
[Marinol®; (-)-e9-(trans)- 
tetrahydrocannabinol in sesame oil and 
encapsulated in soft gelatin capsules] 
from Schedule II and place it into 
Schedule III of the Controlled 
Substances Act (CSA). This proposed 
action is based on an evaluation of the 
relevant data by the DEA and a 
recommendation from the Assistant 
Secretary for Health of the Department 
of Health and Human Services (DHHS) 
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that the FDA-approved dronabinol 
product [Marinol®; (-)-A%-(trans)-THC in 
sesame oil and encapsulated in soft 
gelatin capsules) be rescheduled from 
Schedule IJ to Schedule III. If finalized, 
this action will impose the regulatory 
controls and criminal sanctions of 
Schedule III on those who handle 
dronabinol and products containing 
dronabinol. 

DATES: Comments, objections and 
requests for a hearing must be received 
on or before December 7, 1998. 
ADDRESSES: Comments, objections and 
requests for a hearing should be 
submitted in quintuplicate to the Acting 
Deputy Administrator, Drug 
Enforcement Administration, 
Washington, DC. 20537; Attention: DEA 
Federal Register Representative/CCR. 
FOR FURTHER INFORMATION CONTACT: 
Frank Sapienza, Chief, Drug and 
Chemical Evaluation Section, Drug 
Enforcement Administration, 
Washington, DC. 20537, 202-307-7183. 
SUPPLEMENTARY INFORMATION: 
Dronabinol is the synthetic equivalent 
of the (-)-isomer of A9-(trans)- 
tetrahydrocannabinol [A9-(trans)-THC], 
which is the major psychoactive 
component of Cannabis sativa L. 
(Marijuana). Dronabinol, under the trade 
name Marinol®. was approved for 
marketing by the FDA on May 31, 1985 
for the treatment of nausea and vomiting 
associated with cancer chemotherapy. 
Dronabino! [Marinol®; (-)-A9-(trans)- 
THC in sesame oil and encapsulated in 
soft gelatin capsules], but not THC itself, 
was transferred from Schedule I to 
Schedule II of the CSA on May 13, 1986, 
in accordance with 21 U.S.C. 811(a) and 
the FDA approval of a new drug 
application for Marinol® capsules. The 
rescheduling of Marinol® was based on 
a recommendation from the Assistant 
Secretary for Health which also stated 
that THC should remain in Schedule I. 
Marinol®’s indications were expanded 
on December 22, 1992 to include the 
treatment of anorexia associated with 
weight loss in patients with AIDS. 

On February 3, 1995, UNIMED 
Pharmaceuticals, Inc. petitioned the 
Administrator of the DEA to reschedule 
dronabinol formulations from Schedule 
II to Schedule III. This request involves 
only dronabinol [synthetic (-)-A9-(trans)- 
THC], specifically the product Marinol® 
(dronabinol in sesame oil in a soft 
gelatin capsule). Prior to a review of the 
data in the petition, the DEA had to 
determine whether the rescheduling of 
dronabinol formulations to Schedule III 
was possible, in light of the control of 
THC in Schedule II of the 1971 
Convention on Psychotropic 
Substances. The DEA concluded that 


control of dronabinol formulations in 
Schedule III of the CSA was possible - 
and would meet the requirements of 
Schedule II of the convention provided 
that THC remained in Schedule I or II 
of the CSA and that 21 CFR 1312.30 was 
amended to require import and export 
permits for international transactions 
involving dronabinol. , 

On December 11, 1996, UNIMED 
Pharmaceuticals, Inc. submitted a 
supplement to its petition to reschedule 
dronabinol formulations from Schedule 
II to Schedule III. This supplement 
provided data regarding the 
pharmacokinetics of Marinol®, 
additional data about the chemistry of 
the product and studies regarding the 
actual abuse of the Marinol® product. 
This information specifically addressed 
the criteria required to be considered 
under the CSA. 

On August 7, 1997, after gathering the 
necessary data, the DEA sent its review 
document and a letter to the Acting 
Assistant Secretary for Health, DHHS 
requesting a scientific and medical 
evaluation of the available data and a 
scheduling recommendation on 
dronabinol, as required by 21 U.S.C. 
811(b). 

On September 11, 1998, the Acting 
Assistant Secretary for Health sent to 
the DEA a letter recommending that 
dronabinol (Marino!®; (-)-A9-(trans)-THC 
in sesame oil and encapsulated in soft 
gelatin capsules) be transferred from 
Schedule II to Schedule III of the CSA. 
Enclosed with the September 11, 1998 
letter was a document prepared by the 
FDA entitled ‘Basis for the 
Recommendation for Rescheduling 
Marinol® Capsules from Schedule II to 
Schedule III of the CSA.” In this 
document, the FDA defines the 
Marinol® product as ‘‘an FDA approved 
drug product containing synthetically 
produced dranabinol dissolved in 
sesame oil and encapsulated in soft 
gelatin capsules (2.5 mg, 5 mg, and 10 
mg per dosage unit.” The document 
contained a review of the factors which 
the CSA requires the Secretary to 
consider [21 U.S.C. 811(c)]. 

The factors considered by the Acting 
Assistant Secretary for Health and the 
DEA with respect to dranabinol were: 

(1) Its actual or relative potential for 
abuse; 

(2) Scientific evidence of its 
pharmacological effect, if known; 

(3) The state of current scientific 
knowledge regarding the drug or other 
substance; 

(4) Its history and current pattern of 
abuse; 

(5) The scope, duration, and 
significance of abuse; 


(6) What, if any, risk there is to the 
public health; 

(7) Its psychic or physiological 
dependence liability; and 

8) Whether the substance is an 
immediate precursor of a substance 
already controlled under this 
subchapter. 

The pharmacological and behavioral 
effects of dronabinol are comparable to 
those of A°-THC, marijuana and other 
active cannabinoids. There are few 
scientific studies that directly evaluate 
the pharmacologeutical and behavioral 
effects of the product Marinol® to 
indicate that there are differences in its 
abuse liability compared to oral THC. 
Nevertheless, there is little evidence of 
actual abuse of Marinol®, despite 
modest annual increases in the total 
number of prescriptions written. Despite 
dronabinol’s THC-like abuse liability, 
there are several factors that deter its 
actual abuse and trafficking. These 
factors include dronabinol’s formulation 
in sesame oil, the improbability that the 
THC would be extracted from the 
product and abused by another route of 
administration, and its delayed onset of 
effects. Although excessive use of 
Marinol® may result in the development 
of psychological dependence, there has 
been no evidence of such use. The 
scientific data reviewed to date and the 
minimal evidence of actual abuse and 
trafficking support the transfer of 
dronabinol to Schedule III of the CSA. 

Relying on the scientific and medical 
evaluation and the recommendation of 
the Assistant Secretary for Health in 
accordance with section 201(b) of the’ 
CSA (21 U.S.C. 811(b)), and the 
independent review of the DEA, the 
Acting Deputy Administrator of the 
DEA, pursuant to sections 201(a) and 
201(b) of the CSA (21 U.S.C. 811(a) and 
811(b)), finds that: 

(1) Based on information now 
available, dronabinol (Marinol®) has a 
potential for abuse less than the drugs 
or other substances in Schedules I and 


Il. 

(2) Marinol® [(-)-A 9-(trans)-THC in 
sesame oil and encapsulated in soft 
gelatin capsules] is an FDA approved 
drug product and has a currently 
accepted medica! use in treatment in the 
United States; and 

(3) Abuse of dronabinol [Marinol®; 
(-)-A 9-(trans)-THC in seasame oil and 
encapsulated in soft gelatin capsules] 
may lead to moderate or low physical 
dependence or high psychological 
dependence. 

ased on these findings, the Acting 
Deputy Administrator of the DEA 
concludes that dronabinol [Marinol®; 
(-)-A 9-(trans)-THC in sesame oil and 
encapsulated in soft gelatin capsules] 
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should be removed from Schedule II 
and placed into Schedule III of the CSA. 


Special Provisions Regarding Import/ 
Export Authorization 

Dronabinol is internationally 
controlled in Schedule II of the 1971 
Convention on Psychotropic 
Substances, to which the United States 
is a party. Under the special obligations 
of the Convention, Article 12 defines 
provisions relating to international trade 
relative to Schedule II substances. 
Specifically, signatory countries are 
required to issue import/export permits/ 
authorizations to import or export a 
Schedule II substance. Due to its 
international! control status, import/. 
export permits for dronabinol still will 
be required despite the proposed 
transfer of dronabinol to Schedule III of 
the CSA. 

In accordance with 21 CFR 1312.13(b) 
“(t]he Administrator may require that 
such non-narcotic controlled substances 
in Schedule III as he shall designate by 
regulation in § 1312.30 of this part be 
imported only pursuant to the issuance 
of an import permit” (21 U.S.C. 
952(b)(2)). Similarly, the DEA could 
require export permits for Schedule III 
non-narcotic substances (21 CFR 
1312.23(b) and 21 U.S.C. 953(e)(2)). 

Currently, there are no Schedule III 
non-narcotic substances for which the 
Administrator requires an import/export 
permit. However, in accordance with 21 
CFR 1312.30, this proposed designation 
of dronabinol as a Schedule III non- 
narcotic substance requiring an import/ 
export permit is necessary for the 
United States to remain in compliance 
with the Convention. 

Interested persons are invited to 
submit their comments, objections or 
requests for a hearing, in writing, with 
regard to this proposal. Requests for a 
hearing should state, with particularity, 
the issues concerning which the person 
desires to be heard. All correspondence 
regarding this matter should be 
submitted to the Acting Deputy 
Administrator, Drug Enforcement 
Administrator, Washington, DC 20537. 
Attention: DEA Federal Register 
Representative/CCR. In the event that 
comments, objections, or requests for a 
hearing raise one or more issues which 
the Acting Deputy Administrator finds 
warrant a hearing, the Acting Deputy 
Administrator shall order a public 
hearing by notice in the Federal 
Register, summarizing the issues to be 
heard and setting the time for the 
hearing. 

In accordance with the provisions of 
the CSA (21 U.S.C. 811(a)), this action 
is a formal rulemaking “on the record 
after opportunity for a hearing.” such 


proceedings are conducted pursuant to 
the provisions of 5 U.S.C. 556 and 557 
and, as such, are exempt from review by 
the Office of Management and Budget 
pursuant to Executive Order (E.O.) 
12866, section 3(d)(1). The Acting 
Deputy Administrator, in accordance 
with the Regulatory Flexibility Act (5 
U.S.C. 605(b)), has reviewed this 
proposed rule and by approving it 
certifies that it will not have a 
significant economic impact on a 
substantial number of small entities. 
Dronabinol products are prescription 
drugs used to treat nausea due to cancer 
chemotherapy and AIDS wasting. 
Handlers of dronabinol are likely to 
handle other controlled substances used 
to treat cancer or AIDS, which are 
already subject to the regulatory 
requirements of the CSA. Further, 
placement of dronabinol in Schedule III 
of the CSA will mean a significant 
decrease in the regulatory requirements 
for persons handling dronabinol 
products. 

This rule will not result in the 
expenditure by State, local and tribal 
governments, in the aggregate, or by the 
private sector, of $100,000,000 or more 
in any one year, and it will not 
significantly or uniquely affect small 
governments. Therefore, no actions were 
deemed necessary under provisions of 
the Unfunded Mandates Reform Act of 
1995. 

This rule is not a major rule as 
defined by section 804 of the Small 
Business Regulatory Enforcement 
Fairness Act of 1996. This rule will not 
result in an annual effect on the 
economy of $100,000,000 or more; a 
major increase in costs or prices; or 
significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States based companies 
to compete with foreign based 
companies in domestic and export 
markets. 

This rule will not have substantial 
direct effects on the United States, on 
the relationship between the national 
government and the United States, or on 
the distribution of power and 
responsibilities among the various 
levels of government. Therefore, in 
accordance with E.O. 12612, it is 
determined that this rule, if finalized, 
will not have sufficient federalism 
implications to warrant the preparation 
of Federalism Assessment. 


List of Subjects 
21 CFR Part 1308 


Administrative practice and 
procedure, Drug traffic control, 
Narcotics, Prescription drugs. 


21 CFR Part 1213 


Administrative practice and 
procedure, Drug traffic control, Exports, 
Imports, Narcotics, Reporting 
requirements. 


Under the authority vested in the 
Attorney General by section 201(a) of 
the CSA (21 U.S.C. 811(a)), and 
delegated to the Administrator of the 
DEA by the Department of Justice 
regulations (28 CFR 0.100) and 
redelegated to the Deputy Administrator 
pursuant to 28 CFR 0.104, the Acting 
Deputy Administrator hereby proposes 
that 21 CFR parts 1308 and 1312 be 
amended as follows: 


PART 1308—[AMENDED] 


1. The authority citation for 21 CFR 
part 1308 continues to read as follows: 


Authority: 21 U.S.C. 811, 812, 871(b) 
unless otherwise noted. 


§ 1308.12 [Amended] 


2. Section 1308.12 is proposed to be 
amended by removing paragraph (f)(1) 
and redesignating the existing paragraph 
(f)(2) as (f)(1). 

3. Section 1308.13 is proposed to be 
amended by adding a new paragraph 
(g)(1) to read as follows: 


§ 1308.13 Schedule lil. 


* * * * * 


(g) Hallucinogenic substances. 
(1} Dronabinol (synthetic) in sesame 
oil and encapsulated in a soft gela- 
tin capsule in a U.S. Food and 
Drug Administration approved 
product 
{Some other names for dronabinol: (6aR- 
or (-)- 
delta-9-(trans)-tetrahydrocannabinol] 


PART 1312—[AMENDED] 


1. Section 1312.30 is proposed to be 
amended by adding a new paragraph (a) 
to read as follows: 


§ 1313.30 Schedule Ill, |\V and V non- 

narcotic controlled substances requiring an 

import and export 
* 


* * 


7369 


* * 


(a) Dronabinol (synthetic) in sesame 
oil and encapsulated in a soft gelatin 
capsule in a U.S. Food and Drug 
Administration approved product. 

* * * * * 
Dated: October 29, 1998. 
Donnie R. Marshall, 
Acting Deputy Administrator, Drug 
Enforcement Administration. 


_ [FR Doc. 98-29571 Filed 114-98; 8:45 am] 
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ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 52 
[MD060-3032b; FRL-6184—1] 


Approval and Promuilgation of Air 
Quality Implementation Plans; 
Maryland; Proposed Approval of 
Revision to the VOC Rule Governing 
Automotive and Light-duty Truck 
Coating Operations 

AGENCY: Environmental Protection 
Agency (EPA). 

ACTION: Proposed rule. 


SUMMARY: EPA proposes to approve the 
State Implementation Plan (SIP) 
revision submitted by the State of 
Maryland. This action revises the rule 
citation for the VOC provisions 
governing automotive and light-duty 
truck coating operations. The intended 
effect of this action is to provide 
consistency between Maryland’s current 
regulatory numbering format and the 
Maryland SIP numbering format with 
regard to this rule. There are no 
substantive revisions. In the Final Rules 
section of this Federal Register, EPA is 
approving the State’s SIP submittal as a 
direct final rule without prior proposal 
because the Agency views this as a 
noncontroversial submittal and 
anticipates no adverse comments. A 
detailed rationale for the approval is set 
forth in the direct final rule. If no 
adverse comments are received in 
response to this action, no further 
activity is contemplated. If EPA receives 
adverse comments, the direct final rule 
will be withdrawn and all public 
comments received will be addressed in 
a subsequent final rule based on this 
proposed rule. EPA will not institute a 
second comment period on this action. 
Any parties interested in commenting 
on this action should do so at this time. 
DATES: Comments must be received in 
writing by December 7, 1998. 
ADDRESSES: Written comments should 
be addressed to Marcia L. Spink, 
Associate Director, Air Programs, 
Mailcode 3AP21, U.S. Environmental 
Protection Agency, Region III, 1650 
Arch Street, Philadelphia, Pennsylvania 
19103. Copies of the documents relevant 
to this action are available for public 
inspection during normal business 
hours at the Air Protection Division, 
U.S. Environmental Protection Agency, 
Region III, 1650 Arch Street, 
Philadelphia, Pennsylvania 19103; and 
the Maryland Department of the 
Environment, 2500 Broening Highway, 
Baltimore, Maryland 21224. 

FOR FURTHER INFORMATION CONTACT: 
Harold A. Frankford (3AP20), (215) 


814-2108, at the EPA Region III address 
above, or by e-mail at 
frankford.harold@epamail.epa.gov. 
SUPPLEMENTARY INFORMATION: For 
additional information, see the Direct 
Final action which is located in the 
Rules and Regulations Section of this 
Federal Register. 

Dated: October 27, 1998. 
Thomas Voltaggio, 
Acting Regional Administrator, Region III. 
[FR Doc.98—29659 Filed 114-98; 8:45 am] 
BILLING CODE 6560-50-P 


ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 745 

[OPPTS-62156D; FRL-6044-9] 

RIN 2070-AC63 

Lead, identification of Dangerous 
Levels of Lead; Extension of Comment 


Period and Rescheduling of Public 
Meeting 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Proposed rule. 


SUMMARY: EPA is extending the time for 
the public to provide written comments 
on a proposed rule, issued under section 
403 of the Toxic Substances Control Act 
(TSCA), that would provide guidelines 
for managing lead in paint, dust, and. 
soil in residences and child-occupied 
facilities. The public now has until 
December 31, 1998, to submit written 
comments. EPA is also rescheduling a 
public meeting on the proposed rule 
from its original date of November 16, 
1998, to December 4, 1998. The purpose 
of this meeting is to provide an 
opportunity for nationally recognized 
experts to offer their perspectives on the 
proposed rule and for the public to 
present oral comments. The public 
would still have the opportunity to 
submit written comments after the 
meeting. 

DATES: Written comments on the 
proposed rule must be received on or 
before December 31, 1998. 

The public meeting will be held on 
December 4, 1998, from 9 a.m. to 9 p.m. 
EPA requests that members of the public 
wishing to present oral comments at the 
meeting register by November 23, 1998, 
persons may also register to speak at the 
time of the meeting, if any comment 
time is remaining. 

ADDRESSES: Public meeting: The 
meeting will be held at the Grand Hyatt 
San Francisco, 345 Stockton St., San 
Francisco, CA. 


Comments: Each written comment 
must bear the docket control number 
OPPTS-62156D. All comments should 
be sent in triplicate to: OPPT Document 
Control Officer (7407), Office of 
Pollution Prevention and Toxics, 
Environmental Protection Agency, 401 
M St., SW., Rm. G—-099, East Tower, 
Washington, DC 20460. 

Written comments and data may also 
be submitted electronically to: 
oppt.ncic@epa.gov. Follow the 
instructions in Unit III. of this 
document. No Confidential Business 
Information (CBI) should be submitted 
through e-mail. 

All written comments which contain 
information claimed as CBI must be 
clearly marked as such. Three copies, 
sanitized of any comments containing 
information claimed as CBI, must also 
be submitted and will be placed in the 
public record for this rulemaking. 
Persons submitting information, any 
portion of which they believe is entitled 
to treatment as CBI by EPA, must assert 
a business confidentiality claim in 
accordance with 40 CFR 2.203(b) for 
each such portion. This claim must be 
made at the time that the information is 
submitted to EPA. If a submitter does 
not assert a confidentiality claim at the 
time of submission, EPA will consider 
this as a waiver of any confidentiality 
claim and the information may be made 
available to the public by EPA without 
further notice to the submitter. 

FOR FURTHER INFORMATION CONTACT: For 
general information and to register to 
present oral comments at the meeting: 
National Lead Information Center’s 
Clearinghouse, 1-800-424-LEAD 
(5323). 

For technical and policy questions: 
Jonathan Jacobson, telephone: (202) 
260-3779 or e-mail: 
jacobson.jonathan@epa.gov. 
SUPPLEMENTARY INFORMATION: 


I. Background 


In the Federal Register of June 3, 1998 
(63 FR 30302) (FRL-5791-9), EPA 
published a proposed rule under Title 
IV of TSCA. Section 403 of TSCA (15 
U.S.C. 2683) directs EPA to promulgate 
regulations identifying lead-based paint 
hazards, lead-contaminated dust, and 
lead-contaminated soil. Section 402 of 
TSCA (15 U.S.C. 2682) directs EPA to 
promulgate regulations governing lead- 
based paint activities. Section 404 of 
TSCA (15 U.S.C. 2684) requires that any - 
State that seeks to administer and 
enforce the requirements established by 
the Agency under secticn 402 of TSCA 
must submit to the Administrator a 
request for authorization of such a 


program. 
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On October 1, 1998, EPA announced 
in the Federal Register (63 FR 52662) ( 
FRL-6037-—7) that it would extend the 
public comment period until November 
30, 1998. On October 28, 1998, EPA 
announced in the Federal Register (63 
FR 57636) ( FRL-6041-1) that it would 
be holding a public meeting on 
November 16, 1998, to provide an 
opportunity to present oral comments. 
Upon further reflection, the Agency has 
decided that it would be more valuable 
to expand the scope of this meeting and 
include nationally recognized experts to 
offer their perspectives on the proposed 
rule in a public workshop. Following 
the workshop, members of the public 
will have the opportunity to present oral 
comments on the proposed rule to the 
Agency. In order to accommodate this 
type of forum, EPA is rescheduling the 
public meeting to December 4, 1998, 
and will further extend the time for 
submitting written comments to 
December 31, 1998. 


Il. Meeting Process 

The workshop component of the 
meeting, consisting of nationally 
recognized experts, will convene at 
approximately 9 a.m. and will end at 
2:30 p.m. Oral comments from the 
public will be heard between 3 p.m. and 


9 p.m. 
The workshop will begin with 


presentations by EPA officials on the 
Agency’s approach described in the 
proposed rule and an explanation of the 
decisions in the proposal. These 
presentations will be followed by 
several discussion segments that will 
address the major issues of concern. In 
each segment, several experts have been 
invited to present formal remarks on 
EPA’s proposed standards. After the 
conclusion of the formal presentations 
during each segment, there will be an 
open discussion among the invited 
participants. EPA officials will facilitate 
the discussion and will be available to 
answer questions that will help clarify 
materials contained in the public 
record. In addition, the public is 
encouraged to attend the workshop to 
hear the discussions and will have the 
opportunity to offer comments later in 
the day. 

The public comment component of 
the meeting will run from 
approximately 3 p.m. to 9 p.m. with an 
hour break from 5 p.m. to 6 p.m. EPA 
will hear as many comments as time 
permits. Commenters will speak in the 
order in which they register. Individuals 
are requested to limit their presentations 
to 10 minutes in order to allow as many 
persons as possible a fair chance to 
participate. Individuals interested in 
presenting comments at the meeting 


should register in advance by contacting 
the National Lead Information 
Clearinghouse at 1-800-424—LEAD 
(5323). Individuals should indicate . 
whether they wish to speak at the 
afternoon or evening session. 


Ill. Public Record and Electronic 
Submissions 


The official record for this 
rulemaking, as well as the public 
version, has been established for this 
rulemaking under docket control 
number OPPTS-62156D (including 
comments and data submitted 
electronically as described in this unit). 
A public version of this record, 
including printed, paper versions of 
electronic comments, which does not 
include any information claimed as CBI, 
is available for inspection from 12 noon 
to 4 p.m., Monday through Friday, 
excluding legal holidays. The official 
rulemaking record is located in the 
TSCA Nonconfidential Information 
Center, Rm. NE-B607, 401 M St., SW., 
Washington, DC. Electronic comments 
can be sent directly to EPA at: 
oppt.ncic@epa.gov. 

lectronic comments must be 
submitted as an ASCII file avoiding the 
use of special characters and any form 
of encryption. Comments and data will 
also be accepted on disks in 
WordPerfect 5.1/6.1 or ASCII file 
format. All comments and data in 
electronic form must be identified by 
the docket control number OPPTS- 
62156D. Electronic comments on this 
proposed rule may be filed online at 
many Federal Depository Libraries. 


List of Subjects in 40 CFR Part 745 


Environmental protection, Hazardous 
substances, Lead-based paint, Lead 
poisoning, Reporting and recordkeeping 
requirements. 

Dated: November 3, 1998. 


Joseph S. Carra, 


Acting Director, Office of Pollution Prevention 
and Toxics. 


[FR Doc. 98-29802 Filed 11-—3-98; 3:37 pm] 
BILLING CODE 6560-60-F 


FEDERAL COMMUNICATIONS 
COMMISSION 


47 CFR Chapter | 
[IB Docket No. 98-192, FCC 98-280] 
Direct Access to the INTELSAT System 


AGENCY: Federal Communications 
Commission. 


ACTION: Notice of proposed rulemaking. 


SUMMARY: The Commission is seeking 
comment on the legal, economic, and 
policy ramifications of permitting direct 
access to the INTELSAT system in the 
United States. Direct access to 
INTELSAT would enable U.S. carriers 
and users to obtain space segment 
capacity directly from INTELSAT rather 
than through Comsat, the U.S. Signatory 
to INTELSAT. The Commission 
tentatively concludes that the 
Communications Satellite Act of 1962 
and the Communications Act give it 
discretion to permit U.S. carriers and 
users the option of obtaining 
contractual, or Level 3, direct access to 
the INTELSAT system. The Commission 
does not, however, reach tentative 
conclusions as to whether and under 
what circumstances the Commission 
may permit direct access. On this issue, 
the Commission is seeking comments 
on: What are the potential benefits of 
direct access?; what competitive 
concerns are raised by direct access?; 
how would direct access affect U.S. 
efforts to privatize INTELSAT? 

DATES: Comments must be submitted on 
or before December 18, 1998; reply 
comments must be submitted on or 
before January 8, 1999. 

ADDRESSES: Magalie Roman Salas, 
Office of the Secretary, Federal 
Communications Commission, 445 12th 
Street, SW, Washington, D.C. 20554. 
Also, comments should also be filed 
with: Kathleen A. Campbell, 
International Bureau, 2000 M Street, 
N.W., Suite 800, Washington, D.C. 
20554. 

FOR FURTHER INFORMATION CONTACT: Jim 
Ball at (202) 418-0427 or Sande Taxali 
at (202) 418-7586. 

SUPPLEMENTARY INFORMATION: This is a 
summary of the commission’s Notice of 
Proposed Rulemaking in IB Docket No. 
98-192; FCC 98-280, adopted October 
22, 1998 and released October 28, 1998. 
The complete text of this Notice of 
Proposed Rulemaking is available for 
inspection and copying during normal 
business hours in the FCC Reference 
Center (Room 239), 1919 M Street, NW., 
Washington, DC and also may be 
purchased from the commission’s copy 
contractor, International Transcription 
Service, 1231 20th Street, N.W., 
Washington, DC 20036, phone: (202) 
857-3800, fax: (202) 857-3805. 

To file formally in this proceeding, 
comments may be filed using the 
Commission’s Electronic Comment 
Filing System (ECFS). See Electronic 
Filing of Documents in Rulemaking 
Proceedings (63 FR 24121, May 1, 1998). 
Comments filed through the ECFS can 
be sent as an electronic file via the 
Internet to <http://www.fcc.gov/ 
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ecfs.html>. Generally, only one copy of 
an electronic submission must be filed. 
If multiple docket or rulemaking 
numbers appear in the caption of this 
proceeding, however, commenters must 
transmit one electronic copy of the 
comments to each docket or rulemaking 
number referenced in the caption. In 
completing the transmittal screen, 
commenters should include their full 
name, Postal Service mailing address, 
and the applicable docket or rulemaking 
number. Parties may also submit an 
electronic comment by Internet e-mail. 
To get filing instructions for e-mail 
comments, commenters should send an 
e-mail to ecfs@fcc.gov, and should 
include the following words in the body 
of the message, “get form <your e-mail 
address>.” A sample form and 
directions will be sent in via h 

Parties may also choose to file 
comments by paper. To file by paper, 
parties must file an original and four 
copies of each filing. If more than one 
docket or rulemaking number appear in 
the caption of this proceeding, 
commenters must submit two additional 
copies for each additional docket or 
rulemaking number. All filings must be 
sent to the Commission’s Secretary, 
Magalie Roman Salas, Office of the 
Secretary, Federal Communications 
Commission, 445 12th Street, SW, 
Washington, D.C. 20554. Paper filings 
will be received at a designated counter 
located at TW—A325 in the 12th street 
lobby. In addition, comments should be 
filed with: Kathleen A. Campbell, 
International Bureau, 2000 M Street, 
N.W., Suite 800, Washington, D.C. 
20554. The Commission expects to 
complete its relocation to The Portals 
within the next six months. During the 
transition period, paper filings also will 
be accepted at 1919 M Street, NW, 
Room 222, but only between the hours 
of 4:00pm to 5:30pm. 


Summary of Notice of Proposed 
Rulemaking 

1. On April 29, 1998, the Commission 
granted Comsat’s petition for 
reclassification as a non-dominant 
carrier in competitive product markets 
and denied its petition for 
reclassification in non-competitive 
product markets.' For non-competitive 
markets where Comsat remains 
dominant the Commission denied 
Comsat’s request for forbearance under 


‘Comsat Corporation Petition pursuant to Section 
10(c) of the Communications Act of 1939, as 
amended, for forbearance from Dominant Carrier 
Regulation ard for Reclassification as a Non- 
Dominant Carrier, Comsat Non-Dominant Order, 
and Notice of Proposed Rulemaking, FCC 98-78, 
(released April 28, 1998) (Comsat Non-Dominant 
Order). 


Section 10 of the Communications Act. 
The Commission stated it would 
consider favorably in its analysis of any 
forbearance request certain actions that 
Comsat might undertake to promote 
competitive market conditions, 
including, for example, the provision of 
direct access and a waiver of privileges 
and immunities. The Commission said 
that it would expeditiously initiate a 
proceeding to explore the legal, 
economic, and policy ramifications of 
direct access. 

2. The Commission previously 
considered direct access to the 
INTELSAT system in 1984.? At that 
time, the Commission concluded that 
the specific direct access alternatives 
then under consideration would result 
in little savings to end users and would 
not be in the public interest. The 
Commission did, however, indicate that 
it would be amenable to reconsider the 
issue of direct access at a future date. 

3. Beginning in 1992, INTELSAT 
developed procedures for non-Signatory 
carriers and users to obtain space 
segment capacity directly from 
INTELSAT rather than through 
Signatories. INTELSAT now offers to 
non-Signatories four types or “levels” of 
direct access. The first two levels 
involve access to information.? The 
third and fourth levels involve access to 
communication services: (a) Level 3 
direct access permits a customer to enter 
into a contractual agreement with 
INTELSAT for ordering, receiving and 
paying for INTELSAT space segment 
capacity at the same rate that INTELSAT 
charges its Signatories; and (b) Level 4 
direct access permits a customer to 
make a capital investment in INTELSAT 
in proportion to its customers’ 
utilization of the INTELSAT system at 
INTELSAT tariff rates. 

4. For both Level 3 and Level 4 direct 
access, a customer is required to enter 
into a service agreement with 
INTELSAT that sets forth the general 
terms and conditions for INTELSAT 
supply of its space segment capacity. So 
long as the service agreement remains in 
effect, a customer is able to access 
INTELSAT space segment directly. 
Level 3 customers would benefit from 
INTELSAT rates lower than Signatory 
“marked up” rates, and would have no 


2Regulatory Policies Concerning Direct Access to 
INTELSAT Space Segment for the U.S. International 
Service Carriers (1984 Direct Access Order) 97 FCC 
2d 296 (1984), Western Union International, Inc. v 
FCC 814 F.2d 1280 (D.C. Cir. 1986). 

3 Level 1 direct access permits a customer to 
receive operational and technical information and 
attend global traffic meetings as an operations 
representative. Level 2 direct access permits a 
customer to meet with INTELSAT management and 
staff regarding capacity availability, commercial 
and INTELSAT tariff matters. 


investment obligations in the system. A 
Signatory permitting Level 3 direct 
access, however, will earn a return on 
its investment in space segment 
capacity used by a Level 3 customer 
(currently up to 21 percent as 
established by the INTELSAT Board of 
Governors).* A Level 4 customer 
undertakes all of the financial 
obligations under the INTELSAT 
Operating Agreement that are applicable 
to Signatories and thus is entitled to 
earn on its investment (but is not 
entitled to participate in the INTELSAT 
governance process absent special 
arrangements with the ed and 
ea! of its country 

LSAT offers access only 
in countries where it is authorized by 
the Signatory. Currently 94 countries 
permit either Level 3 or Level 4 direct 
access. Seventy-six countries permit 
contractual Level 3 direct access and 18 
countries permit Level 4 direct access to 
INTELSAT. Comsat has not authorized 
direct access in the United States. 

6. The Commission tentatively 
concludes that the Commission has 
authority under the Communications 
Satellite Act of 1962 to permit Level 3 
direct access but not level 4 direct 
access. The Satellite Act requires 
Comsat to be the sole U.S. participant in 
INTELSAT. This requirement is 
satisfied under Level 3 direct access 
because Comsat continues to be the only 
U.S. investor in INTELSAT and the only 
U.S. representative within the governing 
bodies of INTELSAT. This requirement 
is not satisfied under Level 4 direct 
access which would involve investment 
in INTELSAT by U.S. direct access 
customers. Further, nothing in the 
Satellite Act requires Comsat to be the 
only provider of INTELSAT services in 
the U.S. and the Commission tentatively 
concludes that the Satellite Act gives 
the Commission discretion to mandate 
Level 3 direct access. The Commission 
tentatively concludes that permitting 
level 3 direct access would not violate 
the Fifth Amendment to the 
Constitution. The Commission seeks 
comment on these tentative conclusions 
and corresponding analysis. 

7. The Commission does not reach 
tentative conclusions as to whether and 
under what circumstances it may permit 
direct access in the United States. The 
Commission seeks comment on (1) What 
are the potential benefits of direct 


*Under the INTELSAT Operating Agreement, the 
Board of Governors establishes a target rate of 
compensation (return) on shareholders (Signatories) 
invested capital. All shareholders are entitled to the 
target rate of return. See INTELSAT Operating 
Agreement, Article 8; See also INTELSAT Annual 
Report, 1996, “Report of Independent Public 
Accountants, Arthur Anderson LLP” at p. 36. 
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access? (2) what competitive concerns 
are raised by direct access? and (3) how 
would direct access affect efforts to 
privatize INTELSAT? 


8. On the issue of potential benefits of 
direct access, the Commission compared 
the differences between prices Comsat 
offers to customers and services 
providers and INTELSAT tariffs, the 
latter which reflect substantially lower 
prices in most instances. It noted the 
potential for greater customer choice 
and cost savings from direct access. It 
requests comment on the desirability of 
allowing direct access to INTELSAT 
with respect to all product and 
geographic markets including those 
markets that are competitive and for 
which Comsat is non-dominant. The 
Commission requests comments on 
whether direct access to all markets 
would further increase the level of 
competition to the extent that prices to 
consumers would be likely to fall, even 
in competitive markets. The 
Commission also requests, however, 
comment on whether Comsat would be 
able to recover its costs under a Level 
3 direct access scheme and asks whether 
Comsat, as a matter of law and policy, 
must be allowed to recoup its costs and 
the Commission requests comment on 
whether circumstances have changed 
since the Commission’s 1984 Direct 
Access Order. Further, it asks carriers 
seeking direct access to comment on 
how cost savings would be passed on to 
their customers. 


9. Finally, on the question of 
competitive concerns, the Commission 
asks for comment on whether permitting 
direct access in the United States would 
result in a concentration of control of 
cable and satellite facilities by U.S. 
carriers, and whether INTELSAT should 
be allowed to compete in the U.S. 
market free from FCC jurisdiction over 
rates and under cover of immunity from 
suit and process. As to INTELSAT 
privatization, the Commission requests 
comment on whether permitting direct 
access in the U.S. will reinforce U.S. 
efforts to promote competition and 
privatize INTELSAT. The Commission 
noted that, in the Comsat Non- 
Dominant Order, it determined that 
Level 3 direct access would neither 
dilute Comsat’s voting power on the 
INTELSAT Board of Governors nor give 
direct access customers any right to 
participate in the INTELSAT 
governance process. The Commission, 
therefore, then found no basis to find 
that direct access would undermine U.S. 
efforts to privatize INTELSAT in a pro- 
competitive manner. 


Administrative Matters 


10. This is a non-restricted notice and 
comment rulemaking proceeding. Ex 
parte presentations are permitted, 
except during the Sunshine Agenda 
period, provided they are disclosed as 
provided in the Commission’s rules. See 
generally 47 CFR 1.1202, 1.203 and 
1.206(a). The Sunshine Agenda period 
is the period of time that commences 
with the release of public notice that a 
matter has been placed on the Sunshine 
Agenda and terminates when the . 
Commission (1) releases the text of a 
decision or order in the matter, (2) 
issues a public notice stating that the 
matter has been deleted from the 
Sunshine Agenda; or (3) issues a public 


notice stating that the matter has been 


returned to the staff for further 
consideration, whichever occurs first 47 
CFR 1.202(f). During the Sunshine 
Agenda period, no presentations, ex 
parte or otherwise, are permitted unless 
specifically exempted (47 CFR 1.203. 
Pursuant to applicable procedures set 
forth in §§ 1.415 and 1.419 of the 
Commission’s Rules, interested parties 
may file comments on or before 
December 18, 1998 and reply comments 
on or before January 8, 1999. To file 
formally in this proceeding, you must 
file an original and five copies of all 
comments, reply comments and 
supporting comments. If you want each 
Commissioner to receive a personal 
copy of your comments, send additional 
copies to Office of the Secretary, Federal 
Communications Commission, 445 12th 
Street, SW., Washington, DC 20554. 
Comments and reply comments will be 
available for public inspection during 
regular business hours in the Federal 
Communications Commission Reference 
Center, Room 239, 1919 M Street, NW., 
Washington, DC 20554. For further 
information concerning this rulemaking, 
contact Jim Ball at (202) 418-0427 or 
Sande Taxali at (202) 418-7586. 
Initial Regulatory Flexibility Analysis 
11. As required by the Regulatory 
Flexibility Act, (“RFA’’),5 the 
Commission has prepared an Initial 
Regulatory Flexibility Analysis 
(“IRFA”) of the expected significant 
economic impact on small entities by 
the rules proposed in this Notice of 
Proposed Rulemaking (“NPRM’’). 
Written public comments are requested 
on the IRFA. Comments must be 
identified as responses to the IRFA and 


5 See 5 U.S.C. § 603. The RFA, see 5 U.S.C. §601 
et seq., has been amended by the Contract with 
America Advancement Act of 1996, Public L. 104— 
121, 110 Stat. 847 (1996) (“CWAAA”). Title II of the 
CWAAA is The Small Business Regulatory 
Enforcement Fairness Act of 1996. 


must be filed by the deadlines for 
comments set forth in paragraph 65 of 
the NPRM. The Commission will send a 
copy of the NPRM, including this IRFA, 
to the Chief Counsel for Advocacy of the 
Small Business Administration. See 5 
U.S.C. § 603(a). 


Need for, and Objectives of, the 
Proposed Rules 


12. The purposes of the NPRM are to 
initiate a notice and comment 
proceeding that explores the legai, 
economic and policy ramifications of 
permitting direct access to the 
INTELSAT ¢ system in the United States 
and to propose rules for permitting U.S. 
carriers and users to obtain non- 
discriminatory direct access to 
INTELSAT’s satellites. “Direct access” 
is a term used to refer to the means by 
which users of the INTELSAT satellite 
system obtain service directly from 
INTELSAT rather than through 
INTELSAT’s Signatories. 

13. The NPRM tentatively concludes 
that (a) the Commission has authority 
under applicable statutes to permit U.S. 
carriers and users to obtain services 
from INTELSAT directly at the same 
rates that INTELSAT charges its 
Signatories; and (b) direct access 
presents the opportunity to introduce 
competition in markets where 
competition does not exist and enhance 
competition in markets where it does 
exist. Consistent with these tentative 
conclusions, the NPRM proposes rules 
that would permit U.S. carriers and 
users to obtain direct access to 
INTELSAT. The NPRM invites 
interested parties to comment on these 
tentative conclusions and related 
proposed rules. If commenters believe 
that the proposed rules discussed in the 
NPRM require additional RFA analysis, 
they should include a discussion of this 
in their comments. 


Legal Basis 


14. The authority for the NPRM is the 
Administrative Procedure Act, 5 U.S.C. 
553; and sections 4(i) and 201(b) of the 
Communications Act of 1934, as 
amended, 47 U.S.C. 154(i) and 201(b), 
and sections 201(c)(5) and (c)(11) of the 
Communications Satellite Act of 1962, 
47 U.S.C. 721(c)(5), (c)(11) and 741. 

15. Description and Estimate of the 
Number of Small Entities to Which 
Proposed Rule Will Apply Under the 
Small Business Act, a “‘small business 
concern” is one that: (1) Is 
independently owned and operated; (2) 
is not dominant in its field of operation; 
(3) meets any additional criteria 


6INTELSAT is an acronym for the International 
Tel ications Satellite Organization. 
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established by the Small Business 
Administration.’ 

16. The Commission has not 
developed a definition of small entities 
applicable to satellite service licensees. 
Therefore, the applicable definition of 
small entity is the definition under the 
Small Business Administration (“SBA’’) 
Tules applicable to Communications 
Services ‘“‘Not Elsewhere Classified.” 
This definition provides that a small 
entity is one with $11 million or less in 
annual receipts.® 

17. If the Commission adopts the 
proposed rules permitting U.S. carriers 
and users to obtain direct access to 
INTELSAT, the Commission would 
require Comsat Corporation (‘‘Comsat”’) 
to take appropriate actions within 
INTELSAT to give effect to these rules. 
Comsat’s 1996 revenues were in excess 
of $11 million. Thus, Comsat does not 
qualify as a small entity under the 
SBA’s definition. U.S. carriers and users 
that may benefit from the Commission’s 
adoption of the proposed rules, may 
include small entities that offer 
communications services. According to 
the SBA, the Census Bureau estimates 
that there are approximately 848 entities 
providing communications services, not 
elsewhere classified. Of those, 
approximately 775 reported annual 
receipts of less than $9.999 million or 
less and would qualify as small entities 
subject to the proposed rules.? More 
precise data is not available. 
Description of Projected Reporting, 
Recordkeeping or Other Compliance 
Requirements 

18. The proposals in the NPRM are 
not expected to result in any additional 
reporting, recordkeeping and other 
compliance. 


Steps Taken To Minimize Significant 
Economic Burden on Small Entities, 
and Significant Alternatives Considered 


19. The NPRM considers two 
alternatives for U.S. carriers and users to 
obtain direct access to INTELSAT: Level 
3 direct access and Level 4 direct access. 
Level 3 direct access permits a customer 
to enter into a contractual agreement 
with INTELSAT for ordering, receiving 
and paying for INTELSAT space 
segment capacity at the same rate that 
INTELSAT charges its Signatories. Level 
4 direct access permits a customer to 


7 See 15 U.S.C. 632. 

813 CFR 121.201, Standard Industrial 
Classification (SIC) Code 4899. 

9U.S. Bureau of the Census, U.S. Department of 
Commerce, 1992 Census of Transportation, 
Communications, and Utilities, UC92—S—1, Subject 
Series, Establishment and Firm Size, Table D, 
Employment Size of Firms: 1992, SIC Code 4899 
(May 1995). 


make a capital investment in INTELSAT 
in proportion to its customers’ 
utilization of the INTELSAT system at 
INTELSAT tariff rates. The NPRM 
proposes rules that would permit U.S. 
carriers and users to obtain Level 3 
direct access to INTELSAT. The NPRM 
does not propose a rule permitting Level 
4 direct access to INTELSAT because 
the NPRM tentatively concludes that 
such a rule would contravene the 
requirement under the Communications 
Satellite Act of 1962 that Comsat be the 
sole U.S. participant in INTELSAT. The 
proposed rules would permit small 
entities to obtain Level 3 direct access 
to INTELSAT, however, as a Level 3 
direct access customer of INTELSAT, 
such small entities would not be 
required to undertake any of the 
financial obligations or be entitled to 
participate in the INTELSAT 
governance process as are Signatories. 
We believe that the proposed rules will 
permit authorized carriers and users, 
including small entities, to benefit from 
direct access through greater choice and 
lower rates in connection with use of 
the INTELSAT system and we seek 
comment on these and other benefits 
that may result from direct access. We 
recognize that other issues not raised in 
the NPRM may be significant to carriers 
and users, including small entities, and 
we also request comment on issues 
relating to direct access that are not 
raised in the NPRM. We do not expect 
the proposed rules to cause any 
economic burden to small entities, and 
seek comment on any issues pertinent to 
this. 

Federal Rules That Overlap, Duplicate, 
or Conflict With These Proposed Rules 


20. None. 
Ordering Clauses 


21. Accordingly, it is ordered that 
pursuant to the authority contained in 
sections 4(i), 4(j) 201, 214, 301 et seq., 
and 403, and sections 201(c)(5) and 
(c)(11) and 401 of the Communications 
Satellite Act of 1962, 47 U.S.C. 721(c)(5) 
and (c)(11) and 741 of the applicable 
procedures set forth in sections 1.415 
and 1.3-419 of the Commission’s rules, 
47 CFR 1.415 and 1.419 that this Notice 
of Proposed Rulemaking is hereby 
adopted. 

22. It is further ordered that interested 

arties may comment until December 
18, 1998 and file reply comments until 
January 8, 1999. 

23. It is further ordered that the 
Commission’s Office of Public Affairs 
Reference Operations Division shall 
send a copy of this Notice of Proposed 
Rulemaking, including the Initial 
Regulatory Flexibility Analysis, to Chief 


Counsel for Advocacy of the Small 
Business Administration. 

Federal Communications Commission. 
Magalie Roman Salas, 

Secretary. 

{FR Doc. 98-29572 Filed 11—4—98; 8:45 am] 
BILLING CODE 6712-01- 


DEPARTMENT OF COMMERCE 


National Oceanic and Atmospheric 
Administration 


50 CFR Part 660 
{1.D. 103098A] 
RIN 0648-AL49 


Fisheries Off West Coast States and in 
the Western Pacific; Pelagic Fisheries, 
Amendment 8; Crustacean Fisheries, 
Amendment 10; Bottomfish and 
Seamount Groundfish Fisheries, 
Amendment 6; Precious Corals 
Fisheries, Amendment 4 


AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 

ACTION: Notice of availability of fishery 
management plan amendments; request 
for comments. 


SUMMARY: NMFS issues this notice that 
the Western Pacific Fishery 
Management Council (Council) has 
submitted for Secretarial review 
Amendment 8 to the Pelagic Fisheries 
Management Plan (FMP), Amendment 
10 to the Crustaceans Fisheries FMP, 
Amendment 4 to the Precious Corals 
Fisheries FMP, and Amendment 6 to the 
Bottomfish and Seamount Groundfish 
Fisheries FMP and is requesting 
comments from the public. The 
amendments were prepared so that the 
FMPs would comply with provisions of 
the Sustainable Fisheries Act (SFA) 
regarding bycatch, fishing sectors, 
essential fish habitat, fishing 
communities, and overfishing. Copies of 
the amendments may be obtained from 
the Council (See ADDRESSES). 

DATES: Written comments on the 
amendments must be received on or 
before January 4, 1998. 

ADDRESSES: Written comments should 
be sent to Charles Karnella, 
Administrator, Pacific Islands Area 
Office, National Marine Fisheries 
Service, 2570 Dole Street, Room 106, 
Honolulu, HI 96822-2396. Copies of the 
comprehensive amendment document 
are available from, Kitty Simonds, 
Executive Director, Western Pacific 
Fishery Management Council, 1164 
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Bishop St., Suite 1400, Honolulu, HI 
96813. 
FOR FURTHER INFORMATION CONTACT: 
Alvin Katekaru, Fishery Management 
Specialist, Pacific Islands Area Office, 
NMFS, at (808) 973-2985 or Kitty 
Simonds at (808) 522-8220. 
SUPPLEMENTARY INFORMATION: The 
Magnuson-Stevens Fishery 
Conservation and Management Act 
(Magnuson-Stevens Act) requires that 
each Regional Fishery Management 
Council submit any amendment to a 
FMP to NMFS for review and approval, 
disapproval, or partial approval. The 
Magnuson-Stevens Act also requires 
that NMFS, upon receiving an 
amendment, immediately publish a 
notice that the amendment is available 
for public review and comment. NMFS 
will consider all public comments 
received during the comment period in 
determining whether to approve the 
amendments for implementation. 

The SFA amended the requirements 
for FMPs in section 303(a) of the 
Magnuson-Stevens Act. The SFA 


established a 2-year deadline by which 
the FMPs had to be in compliance with 
the SFA/Magnuson-Stevens Act 
requirements. The proposed 
amendments are intended to 
supplement the FMPs to conform to the 
new requirements in section 303(a) of 
the Magnuson-Stevens Act. The 
proposed amendments: address bycatch 
and bycatch mortality issues by 
presenting an overview of the type and 
amount of bycatch in each managed 
fishery, assessing the adequacy of 
bycatch reporting, and examining the 
existing and possible new measures to 
minimize bycatch and mortality of 
bycatch in each fishery; describe the 
likely effects of management measures 
on fishing communities; specify 
overfishing criteria to determine 
whether a fishery is overfished; identify 
commercial, recreational, and charter 
fishing activity in each sector; identify 
pertinent data associated with the 
fishing activity in each sector; and 
identify essential fish habitat/areas of 
particular concern for management unit 


species. The new overfishing criteria are 
not expected to result in major changes 
to allowable catches in these fisheries. 
Specifically, the amendments would 
add or revise existing definitions in the 
four Western Pacific FMPs for: 
“Bycatch,” “Charter fishing,” 
“Commercial fishing,” “Recreational 
fishing,”’ “Essential fish habitat,” 
“Fishing community,” “Individual 
fishing quota,” “Optimum,” 
“Overfishing,” “Overfished,” and 
“Pacific Insular Area.” 
Recommendations are also presented for 
obtaining additional data that would 
enable NMFS and the Council to 
implement effectively the new 
requirements under the proposed 
amendments. 


Authority: 16 U.S.C. 1801 et seq. 

Dated: November 2, 1998. 
Bruce C. Morehead, 
Acting Director, Office of Sustainable 
Fisheries, National Marine Fisheries Service. 
[FR Doc. 98—29653 Filed 11—2—97; 2:59 pm] 
BILLING CODE 3510-22-F 
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This section of the FEDERAL REGISTER 
contains documents other than rules or 
proposed rules that are applicable to the 
public. Notices of hearings and investigations, 
committee meetings, agency decisions and 
rulings, delegations of authority, filing of 
petitions and applications and agency 
statements of organization and functions are 
examples of documents appearing in this 
section. 


DEPARTMENT OF AGRICULTURE 
Food Safety and Inspection Service 


[Docket No. 98-058N] 


Codex Alimentarius Commission: 
Meeting of the Codex Committees on 
Methods of Analysis and Sampling, 
and Natural Mineral Waters 


AGENCY: Food Safety and Inspection 
Service, USDA. 


ACTION: Notice. 


SUMMARY: The Under Secretary for Food 
Safety, U.S. Department of Agriculture 
(USDA); the Food Safety and inspection 
Service, USDA; and the Food and Drug 
Administration (FDA), U.S. Department 
of Health and Human Services, are 


sponsoring a public meeting on 
November 10, 1998, to provide ~ 
information and receive public 
comments on agenda items that will be 
discussed at the following upcoming 
committee meetings: 

e Twenty-Second Session of the 
Codex Committee on Methods of 
Analysis and Sampling, Budapest, 
Hungary, November 21-27, 1998. 

e Sixth Session of the Codex 
Committee on Natural Mineral Waters, 
Bern, Switzerland, November 19-21, 
1998. 

DATES: The public meeting is scheduled 
for Tuesday, November 10, 1998, from 
9:00 a.m. to 12:15 p.m. 

ADDRESSES: The public meeting will be 
held in Room 1409, Department of 
Health and Human Services, Food and 
Drug Administration Building, 200 C 
Street, SW, Washington, DC. 

FOR FURTHER INFORMATION CONTACT: 


- Patrick J. Clerkin, Associate U.S. 


Manager for Codex, U.S. Codex Office, 
Food Safety and Inspection Service, 
Room 4861, South Agriculture Building, 
14th Street and Independence Avenue, 
SW, Washington, DC 20250-3700. 
Telephone: (202) 205-7760; Fax: (202) 
720-3157. 


SUPPLEMENTARY INFORMATION: 


Background 


The Codex Alimentarius Commission 
(Codex) was established in 1962 by two 
United Nations organizations, the Food 
and Agriculture Organization and the 
World Health Organization. Codex is the 
principal international organization for 
encouraging fair international trade in 
food and protecting the health and 
economic interests of consumers. 
Through adoption of food standards, 
codes of practice and other guidelines 
developed by its committees, and by 
promoting their adoption and 
implementation by governments, Codex 
seeks to ensure that the world’s food 
supply is sound, wholesome, free from 
adulteration and correctly labeled. 


Issues to be Discussed at the Public 
Meeting 

The U.S. Delegate for the Codex 
Committee on Methods of Analysis and 
Sampling will provide information and 
receive public comments on the 
following subjects at the public meeting 
from 9:00 a.m. to 11:00 a.m.: 


Agenda item/subject matter 


Doc. Ref. No. 


1. Methods of Sampling 


(a) Proposed Draft General Guidelines on Sampling at Step 4 
(b) Draft Revised Recommended Methods of Sampling for the Determination of Pesticide Residues for Compliance 


with MRLs. 


2. Criteria for Evaluating Acceptable Methods of Analysis for Codex Purposes 


CX/MAS 98/3. 


CX/MAS 98/4. 
CX/MAS 98/5. 


3. Harmonization of Reporting of Test Results Corrected for Recovery Factors. 


Progress Report on Development of Harmonized Guidelines for the Use of Recovery Factors in Analytical 


Measurement. 


4. Harmonization of Analytical Terminology in Accordance with International Standards. 


Report of Inter-Agency Meeting on “Limits” 


5. Measurement Uncertainty 


CX/MAS 98/6. 


Conference Room 


Document (CRD) 1. 
CX/MAS 98/7. - 


6. In-House Method Validation 


CX/MAS 98/8. 


The U.S. Delegate for the Codex Committee on Natural Mineral Waters will provide information and receive public 


comments on the following subject at the public meeting as soon as the earlier discussion ends or from 11:15 a.m. 
to 12:15 p.m.: 


Agenda item/subject matter 


Doc. Ref. 
No. 


1. Consideration of Proposed Draft General Standard for Bottled/Packaged Waters Other Than Natural Mineral Waters at Step 4 


CX/NMW 98/ 
2. 


Patrick J. Clerkin, 

Associate U.S. Manager for Codex. 

[FR Doc. 98—29640 Filed 11—4—98; 8:45 am] 
BILLING CODE 3410-DM-P 
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DEPARTMENT OF AGRICULTURE 


Special Provision for Frozen 
Concentrated Orange Juice Under the 
North American Free Trade Agreement 
implementation Act 


AGENCY: Foreign Agricultural Service, 
USDA. 

ACTION: Notice of Determination of 
Termination of Existence of Price 
Conditions Necessary for Imposition of 
Temporary Duty on Frozen 
Concentrated Orange Juice from Mexico. 


SUMMARY: Pursuant to Section 309{a) of 
the North American Free Trade 
Agreement Implementation Act of 1993 
(“NAFTA Implementation Act’’), this is 
a notification that for 5 consecutive _ 
business days the daily price for frozen 
concentrated orange juice has exceeded 
the trigger price. 

FOR FURTHER INFORMATION CONTACT: 
Mark Petry, Horticultural and Tropical 
Products Division, Foreign Agricultural 
Service, U.S. Department of Agriculture, 
Washington, DC 20250-1000 or 
telephone at (202) 720-6877. 
SUPPLEMENTARY INFORMATION: The 
NAFTA Implementation Act authorizes - 
the imposition of a temporary duty 
(snapback) for Mexican frozen 
concentrated orange juice when certain 
conditions exist. Mexican articles falling 
under subheading 2009.11.00 of the 
Harmonized Tariff Schedule of the 
United States (HTS) are subject to the 
snapback duty provision. 

Under Section 309(a) of the NAFTA 
Implementation Act, certain price 
conditions must exist before the United 
States can apply a snapback duty on 
imports of Mexican frozen concentrated 
orange juice. In addition, such imports 
must exceed specified amounts before 
the snapback duty can be applied. The 
price conditions exist when for each 
period of 5 consecutive business days 
the daily price for frozen concentrated 
orange juice is less than the trigger 
price. 

For the purpose of this provision, the 
term “‘daily price” means the daily 
closing price of the New York Cotton 
Exchange, or any successor as 
determined by the Secretary of 
Agriculture (the ““Exchange”’), for the 
closest month in which contracts for 
frozen concentrated orange juice are 
being traded on the Exchange. The term 
“business day’’ means a day in which 
contracts for frozen concentrated orange 
juice are being traded on the Exchange. 

The term “trigger price” means the 
average daily closing price of the 
Exchange for the corresponding month 
during the previous 5-year period, 
excluding the year with the highest 


average price for the corresponding 
month and the year with the lowest 
average price for the corresponding 
month. 

Price conditions no longer exist when 
the Secretary determines that for a 
period of 5 consecutive business days 
the daily price for frozen concentrated 
orange juice has exceeded the trigger 
price. Whenever the price conditions 
are determined to exist or to cease to 
exist the Secretary is required to 
immediately notify the Commissioner of 
Customs of such determination. 
Whenever the determination is that the 
price conditions exist and the quantity 
of Mexican articles of frozen 
concentrated orange juice entered 
exceeds (1) 264,978,000 liters (single 
strength equivalent) in any of calendar 
years 1994 through 2002, or (2) 
340,560,000 liters (single strength 
equivalent) in any calendar years 2003 
through 2007, the rate of duty on 
Mexican articles of frozen concentrated 
orange juice that are entered after the 
date on which the applicable quantity 
limitation is reached and before the date 
of publication in the Federal Register of 
the determination that the price 
conditions have ceased to exist shall be 
the lower of—(1) the column 1—General 
rate of duty in effect for such articles on 
July 1, 1991; or (2) the column 1— 
General rate of duty in effect on that 
day. For the purpose of this provision, 
the term ‘“‘entered” means entered or 
withdrawn from warehouse for 
consumption in the customs territory of 
the United States. 

In accordance with Section 309(a) of 
the NAFTA Implementation Act, it has 
been determined that for the period 
October 12-16, 1998, the daily price for 
frozen concentrated orange juice has 
exceeded the trigger price. 

Issued at Washington, DC the 30th day of 
October, 1998. 

Lon Hatamiya, 

Adminstrator, Foreign Agricultural Service. 
[FR Doc. 98—29639 Filed 11—4—98; 8:45 am] 
BILLING CODE 3410-10-M 


COMMISSION ON CIVIL RIGHTS 


Agenda and Notice of Public Meeting 
of the Alaska Advisory Committee 


Notice is hereby given, pursuant to 
the provisions of the rules and 
regulations of the U.S. Commission on 
Civil Rights, that a meeting of the 
Alaska Advisory Committee to the 
Commission will convene at 1 p.m. and 
adjourn at 3 p.m. on November 19, 
1998, at the Anchorage Hilton, 500 West 
Third Avenue, Anchorage, Alaska 


99501. The purpose of the meeting is to 
discuss civil rights issues and review a 
special education draft report. 

Persons desiring additional 
information, or planning a presentation 
to the Committee, should contact Philip 
Montez, Director of the Western 
Regional Office, 213-894-3437 (TDD 
213-894-3435). Hearing-impaired 
persons who will attend the meeting 
and require the services of a sign 
language interpreter should contact the 
Regional Office at least ten (10) working 
days before the scheduled date of the 
meeting. 

The meeting will be conducted 
pursuant to the provisions of the rules 
and regulations of the Commission. 

Dated at Washington, DC, November 2, 
1998. 

Carol-Lee Hurley, 

Chief, Regional Programs Coordination Unit. 
{FR Doc. 98—29697 Filed 11-2-98; 4:23 pm] 
BILLING CODE 6335-01-P 


DEPARTMENT OF COMMERCE 


Foreign-Trade Zones Board 
[Order No. 1004] 


Expansion of Foreign-Trade Zone 15, 
Kansas City, Missouri, Area 


Pursuant to its authority under the 
Foreign-Trade Zones Act of June 18, 
1934, as amended (19 U.S.C. 81a—-81u), 
the Foreign-Trade Zones Board (the 
Board) adopts the following Order: 

Whereas, the Greater Kansas City 
Foreign Trade Zone, Inc., grantee of 
Foreign-Trade Zone 15, submitted an 
application to the Board for authority to 
expand FTZ 15 to include a new site in 
Hermann, Missouri, within the St. Louis 
Customs port of entry area (FTZ Docket 
44-97; filed 5/29/97); 

Whereas, notice inviting public 
comment was given in Federal Register 
(62 FR 32582, 6/16/97) and the 
application has been processed 
pursuant to the FTZ Act and the Board’s 
regulations; and, 

Whereas, the Board adopts the 
findings and recommendations of the 
examiner’s report, and finds that the 
requirements of the FTZ Act and 
Board’s regulations are satisfied, and 
that the proposal is in the public 
interest; 

Now, therefore, the Board hereby 
orders: 

The application to expand FTZ 15 is 
approved, subject to the Act and the 
Board’s regulations, including Section 
400.28, and further subject to the 
Board’s standard 2,000-acre activation 


limit, and to a sunset provision that 


| 
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terminates the authority for the site on 
December 31, 2005, unless the site is 
activated pursuant to 19 CFR Part 146 
of the U.S. Customs Service regulations. 
Signed at Washington, DC, this 19th day of 
October, 1998. 
Robert S. LaRussa, 
Assistant Secretary of Commerce for Import 
Administration, Alternate Chairman, Foreign- 
Trade Zones Board. 
Attest: 
Dennis Puccinelli, 
Acting Executive Secretary. 
[FR Doc. 98-29670 Filed 114-98; 8:45 am] 
BILLING CODE 3510-DS-P 


DEPARTMENT OF COMMERCE 


Foreign-Trade Zones Board 
[Order No. 1005] 


Grant of Authority for Subzone Status 
Lucent Technologies Inc. 
(Telecommunications Equipment), 
Columbus, Ohio 


Pursuant to its authority under the 
Foreign-Trade Zones Act of June 18, 
1934, as amended (19 U.S.C. 81a—81u), 
the Foreign-Trade Zones Board (the 
Board) adopts the following Order: 

Whereas, the Foreign-Trade Zones Act 
provides for ‘‘* * * the establishment 
* * * of foreign-trade zones in ports of 
entry of the United States, to expedite 
and encourage foreign commerce, and 
for other purposes,” and authorizes the 
Foreign-Trade Zones Board to grant to 
qualified corporations the privilege of 
establishing foreign-trade zones in or 
adjacent to U.S. Customs ports of entry; 

Whereas, the Board’s regulations (15 
CFR Part 400) provide for the 
establishment of special-purpose 
subzones when existing zone facilities 
cannot serve the specific use involved; 

Whereas, the Rickenbacker Port 
‘Authority, grantee of Foreign-Trade 
Zone 138, has made application to the 
Board for authority to establish special- 
purpose subzone status at the 
telecommunications equipment 
manufacturing facility of Lucent 
Technologies Inc., located in Columbus, 
Ohio, (FTZ Docket 73-97, filed 9/29/ 
97); 

Whereas, notice inviting public 
comment has been given in the Federal 
Register (62 FR 52683, 10/9/97); and, 

Whereas, the Board adopts the 
findings and recommendations of the 
examiner’s report, and finds that the 
requirements of the FTZ Act and the 
Board’s regulations are satisfied, and 
that approval of the application is in the 
public interest; 

Now, therefore, the Board hereby 
grants authority for subzone status at the 


telecommunications equipment 
manufacturing facility of the Lucent 
Technologies Inc., located in Columbus, 
Ohio, (Subzone 138E), at the location 


described in the application, and subject 


to the FTZ Act and the Board’s 
regulations, including § 400.28. 


Signed at Washington, DC, this 19th day of 
October 1998. 


Robert S. LaRussa, 


Assistant Secretary of Commerce for Import 
Administration, Alternate Chairman, Foreign- 


Trade Zones Board. 


Dennis Puccinelli, 
Acting Executive Secretary. 


[FR Doc. 98-29671 Filed 114-98; 8:45 am] 
BILLING CODE 3510-DS-P 


DEPARTMENT OF COMMERCE 
Foreign-Trade Zones Board 


[Order No. 1006] 


Grant of Authority for Temporary Time 
Extension, Subzones 78C and 78D 
(Nuclear Power Equipment), Hartsville 
and Phipps Bend, Tennessee 


Pursuant to its authority under the 
Foreign-Trade Zones Act of June 18, 
1934, as amended (19 U.S.C. 81a—81u), 
the Foreign-Trade Zones Board (the 
Board) adopts the following Order: 


Whereas, FTZ Subzones 78C and 78D 
at Global Power Company’s nuclear 
equipment storage facilities in Hartsville 
and Phipps Bend, Tennessee, were 
approved in 1984, subject to a voluntary 
time limit (Board Order 246, 3/30/84); 


Whereas, the Metropolitan Nashville 
Port Authority, grantee of FTZ 78, has 
applied to the Board for extension of the 
time limit to allow Global Power 
Company further time to sell the 
equipment (Docket 39-98, filed August 
14, 1998); 

Whereas, the Board adopts the 
findings and recommendations of the 
examiner’s report, and finds that the 
requirements of the FTZ Act and the 
Board’s regulations are satisfied, and 
that approval of the application is in the 
public interest; 

Now, therefore, the Board hereby 
grants authority for the extension of the 
time limit for Subzones 78C and 78D to 
October 25, 2003. 


Signed at Washington, DC, this 19th day of 
October, 1998. 


Robert S. LaRussa, 
Assistant Secretary of Commerce for Import 
Administration, Alternate Chairman, Foreign- 
Trade Zones Board. 

Attest: 
Dennis Puccinelli, 
Acting Executive Secretary. 
[FR Doc. 98—29672 Filed 11—4—98; 8:45 am] 
BILLING CODE 3510-DS-P : 


DEPARTMENT OF COMMERCE 


International Trade Administration 
[A-570-848] 


Freshwater Crawfish Tail Meat From 
the Peopie’s Republic of China: 
Initiation of New-Shipper Antidumping 
Administrative Review 


AGENCY: Import Administration, 
International Trade Administration, 
Department of Commerce. 

ACTION: Notice of Initiation of New- 
Shipper Antidumping Administrative 
Review. 


SUMMARY: The Department of Commerce 
(the Department) has received a request 
from Lianyungang Haiwang Aquatic 
Products Co., Ltd. (Haiwang), Qingdao 
Rirong Foodstuff Co., Ltd. (Rirong), and 
Yangcheng Baolong Biochemical 
Products Co., Ltd. (Yangcheng) to 
conduct new-shipper administrative 
reviews of the antidumping duty order 
on freshwater crawfish tail meat from 
the People’s Republic of China (PRC). In 
accordance with the Department’s 
current regulations, we are initiating 
this administrative review. 

EFFECTIVE DATE: November 5, 1998. 

FOR FURTHER INFORMATION CONTACT: 
Laurel LaCivita, Mark Hoadley, Thomas 
Gilgunn, or Maureen Flannery, AD/CVD 
Enforcement, Import Administration, 
International Trade Administration, 
U.S. Department of Commerce, 14th 
Street and Constitution Avenue, N.W., 
Washington, D.C. 20230; telephone: 
(202) 482-4236, (202) 482-4106, (202) 
482-0648, or (202) 482-3020, 
respectively. 


The Applicable Statute and Regulations 


Unless otherwise indicated, all 
citations to the statute are references to 
the provisions effective January 1, 1995, 
the effective date of the amendments 
made to the Tariff Act of 1930 (the Act) 
by the Uruguay Round Agreements Act. 
In addition, unless otherwise indicated, 
all citations to the Department’s 
regulations are to the current 
regulations, codified at 19 CFR Part 351 
(1998). 
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Background 

On September 29, 1998 and 
September 30, 1998, the Department 
received timely requests, in accordance 
with section 751(a)(2)(B) of the Act, and 
section 351.214(c) of the Department’s 
regulations, for new shipper reviews of 
this antidumping duty order which has 
a September anniversary date. 


Initiation of Review 


In its September 29, 1998 request for 
review, Haiwang certified that it did not 
export the subject merchandise to the 
United States during the POI and that it 
is not affiliated with any company 
which exported subject merchandise to 
the United States during the POI. 
Haiwang further certified that its export 
activities are not controlled by the 
central government of the PRC. 

In its September 29, 1998 request for 
review, Rirong certified that it did not 
export the subject merchandise to the 
United States during the POI and that it 
is not affiliated with any company 
which exported subject merchandise to 
the United States during the POI. Rirong 
further certified that its export activities 
are not controlled by the central 
government of the PRC. In addition, 
Rirong submitted a statement from 
Weishan Hongfa Lake Foodstuffs Co., 
Ltd. (Weishan), the producer/supplier of 
subject merchandise to Rirong. In that 
statement, Weishan certified that it did 
not export subject merchandise during 
the POI and that it is not affiliated with 
any exporter or producer who exported 
subject merchandise during the POI. 
Weishan further certified that its export 
activities are not controlled by the 
government of the PRC. 

In its September 30, 1998 request for. 
review, Yangcheng certified that it did 
not export the subject merchandise to — 
the United States during the POI and 
that it is not affiliated with any 
company which exported subject 
merchandise to the United States during 
the POI. Yangcheng further certified that 
its export activities are not controlled by 
the central government of the PRC. In 
addition, Yangcheng submitted a 
statement from the processor of its 
subject merchandise. In that statement, 
the processor certified that it did not 
export subject merchandise during the 
POI and that it is not affiliated with any 
exporter or producer who exported 
subject merchandise during the POI. 
The processor further certified that its 
export activities are not controlled by 
the government of the PRC. 

In accordance with section 
751(a)(2)(B) and 19 CFR 351.214(d), we 
are initiating new-shipper reviews of the 
antidumping duty order on freshwater 


crawfish tail meat from the PRC. 
Haiwang and Rirong have agreed to 
waive the standard deadline for new- 
shipper reviews. Therefore, we intend to 
conduct the new-shipper reviews for 
these parties concurrent with the 
administrative review initiated on 
October 29, 1998 (63 FR 58009). With 
respect to the new-shipper review for 
Yangcheng, the Department will issue 
the final results not later than 270 days 
from the publication of this notice. 


In accordance with section 
351.214(g)(ii) of the Department’s 
regulations, the period of review (POR) 
for a new shipper review initiated in the 
month immediately following the 
annual anniversary month of the first 
administrative review extends from the 
date of suspension of liquidation to the 
end of the month immediately 
preceding the first anniversary month of 
the antidumping duty order. Therefore, 
the POR for these new-shippers is: 

Antidumpi 
procsegng 


Period to be 
reviewed 


Fresh Water Crawfish Tail 
Meat from the PRC, A- 
570-848 


Lianyungang Haiwang. 
Aquatic Products Co., Ltd 

Qingdao Rirong Foodstuff 
Co., Ltd 

Yangcheng Baolong Bio- 
chemical Products Co., 
Ltd 


3/26/97-8/31/98 
3/26/97-8/31/98 


3/26/97-8/31/98 


Concurrent with publication of this 
notice and in accordance with CFR 
351.214(e), we will instruct the U.S. 
Customs Service to allow, at the option 
of the importer, the posting of a bond or 
security in lieu of a cash deposit for 
each entry of the merchandise exported 
by the companies listed above, until the 
completion of the review. 


The interested parties must submit 
applications for disclosure under 
administrative protective order in 
accordance with 19 CFR 351.305 and 
351.306. 


This initiation and notice are in 
accordance with section 751(a) of the 
Act (19 U.S.C. 1675(a)) and 19 CFR 
351.214. : 

Dated: October 30, 1998. 

Robert S. LaRussa, 


Assistant Secretary for Import 
Administration. 


[FR Doc. 98—29669 Filed 11—4—98; 8:45 am] 
BILLING CODE 3510-DS-P 


COMMITTEE FOR THE 
IMPLEMENTATION OF TEXTILE 
AGREEMENTS 


Adjustment of Import Limits for Certain 
Cotton and Man-Made Fiber Textile 
Products Produced or Manufactured in 
the Dominican Republic 


November 2, 1998. 

AGENCY: Committee for the 
Implementation of Textile Agreements 
(CITA). 

ACTION: Issuing a directive to the 


Commissioner of Customs adjusting 


limits. 
EFFECTIVE DATE: November 6, 1998. 
FOR FURTHER INFORMATION CONTACT: 
Naomi Freeman, International Trade 
Specialist, Office of Textiles and 
Apparel, U.S. Department of Commerce, 
(202) 482-4212. For information on the 
quota status of these limits, refer to the 
Quota Status Reports posted on the 
bulletin boards of each Customs port or 
call (202) 927-5850. For information on. 
embargoes and quota re-openings, call 
(202) 482-3715. 
SUPPLEMENTARY INFORMATION: 

Authority: Section 204 of the Agricultural 
Act of 1956, as amended (7 U.S.C. 1854); 


Executive Order 11651 of March 3, 1972, as 
amended. 


The current limits for certain 
categories are being adjusted for swing 
and special shift. 

A description of the textile and 
apparel categories in terms of HTS 
numbers is available in the 


CORRELATION: Textile and Apparel 


Categories with the Harmonized Tariff 
Schedule of the United States (see 
Federal Register notice 62 FR 66057, 
published on December 17, 1997). Also 
see 62 FR 67622, published on 
December 29, 1997. 


D. Michael Hutchinson, 
Acting Chairman, Committee for the 
Implementation of Textile Agreements. 


Committee for the Implementation of Textile 

Agreements 

November 2, 1998. 

Commissioner of Customs, 

Department of the Treasury, Washington, DC 
20229. 

Dear Commissioner: This directive 
amends, but does not cancel, the directive 
issued to you on December 19, 1997, by the 
Chairman, Committee for the Implementation 
of Textile Agreements. That directive 
concerns imports of certain cotton, wool and 
man-made fiber textile products, produced or 
manufactured in the Dominican Republic 
and exported during the twelve-month 
period which began on January 1, 1998 and 
extends through December 31, 1998. 

Effective on November 6, 1998, you are 
directed to adjust the current limits for the 
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following categories, as provided for under 
the Uruguay Round Agreement on Textiles 
and Clothing: 


Adjusted twelve-month 
limit 1 


830,076 dozen. 
144,115 dozen. 
1,243,383 dozen. 


1The limits have not been adjusted to ac- 
ge na any imports exported after December 
1,1 


The guaranteed access levels for the 
foregoing categories remain unchanged. 

The Committee for the Implementation of 
Textile Agreements has determined that 
these actions fall within the foreign affairs 
exception of the rulemaking provisions of 5 
U.S.C. 553(a)(1). 

Sincerely, 
D. Michael Hutchinson, 
Acting Chairman, Committee for the 
Implementation of Textile Agreements. 
{FR Doc.98-29637 Filed 11-4—98; 8:45 am] 
BILLING CODE 3510-DR-F 


COMMITTEE FOR THE 
IMPLEMENTATION OF TEXTILE 
AGREEMENTS 


Adjustment of Import Limits for Certain 
Cotton, Man-Made Fiber, Silk Blend 
and Other Vegetabie Fiber Textile 
Products Produced or Manufactured in 
the United Arab Emirates 


October 30, 1998. 

AGENCY: Committee for the 
Implementation of Textile Agreements 
(CITA). 

ACTION: Issuing a directive to the 
Commissioner of Customs adjusting 
limits. 


EFFECTIVE DATE: November 6, 1998. 

FOR FURTHER INFORMATION CONTACT: Roy 
Unger, International Trade Specialist, 
Office of Textiles and Apparel, U.S. 
Department of Commerce, (202) 482- 
4212. For information on the quota 
status of these limits, refer to the Quota 
Status Reports posted on the bulletin 
boards of each Customs port or call 
(202) 927-5850. For information on 
embargoes and quota re-openings, call 
(202) 482-3715. 

SUPPLEMENTARY INFORMATION: 


Authority: Section 204 of the Agricultural 
Act of 1956, as amended (7 U.S.C. 1854); 
Executive Order 11651 of March 3, 1972, as 
amended. 


The current limits for certain 
categories are being adjusted for swing. 

A description of the textile and 
apparel categories in terms of HTS 
numbers is available in the 


CORRELATION: Textile and Apparel 
Categories with the Harmonized Tariff 
Schedule of the United States (see 
Federal Register notice 62 FR 66057, 
published on December 17, 1997). Also 
see 62 FR 63528, published on 
December 1, 1997. 


Troy H. Cribb, 
Chairman, Committee for the Implementation 
of Textile Agreements. 


Committee for the Implementation of Textile 
Agreements 


October 30, 1998. 


Commissioner of Customs, 
Department of the Treasury, Washington, DC 
20229. 

Dear Commissioner: This directive 
amends, but does not cancel, the directive 
issued to you on November 25, 1997, by the 
Chairman, Committee for the Implementation 
of Textile Agreements. That directive 
concerns imports of certain cotton, man— 
made fiber, silk blend and other vegetable 
fiber textile products, produced or 
manufactured in the United Arab Emirates 
and exported during the twelve-month 
period which began on January 1, 1998 and 
extends through December 31, 1998. 

Effective on November 6, 1998, you are 
directed to adjust the limits for the following 
categories, as provided for under the Uruguay 
Round Agreement on Textiles and Clothing: 


Category 
195,343 dozen. 
735,224 dozen of 
which not more than 
462,653 dozen shall 
be in Categories 
338-S/339-S 2. 

218,160 dozen. 

136,499 dozen. 


‘The limits have not been ad justed to ac- 
count for any imports exported after December 


31, 1997. 
2 Cat 338-S: only HTS numbers 
6103.22. 6105.10.0010, 6105.10.0030, 


6105.90. 8010, 6109.10.0027, 6110.20.1025, 
6110.20. 2040, 6110.20. 2065, 6110.90.9068, 
61 12.11.0030 and 61 14.20.0005; Cat 
339-S: only HTS numbers 6104.22. i 
6104.29.2049, 6106.10.0010, 6106.10.0030, 
6106.90.2510, 6106.90.3010, 6109.10.0070, 
6110.20.1030, 6110.20.2045, 6110.20.2075, 
6110.90.9070, 6112.11 0040, 6114.20.0010 
and 6117.90.9020. 


The Committee for the Implementation of 
Textile Agreements has determined that 
these actions fall within the foreign affairs 
exception to the rulemaking provisions of 5 
U.S.C. 553(a)(1). 

Sincerely, 

Troy H. Cribb, 

Chairman, Committee for the Implementation 
of Textile Agreements. 

[FR Doc.98-29636 Filed 11-4-98; 8:45 am] 


BILLING CODE 3510-DR-F 


COMMODITY FUTURES TRADING 
COMMISSION 


New York Mercantile Exchange 
Amendment to Petition for Exemption 
from the Dual Trading Prohibition in 
Affected Contract Markets 


AGENCY: Commodity Futures Trading 
Commission. 

ACTION: Notice of amendment to a 
petition for exemption from the 
prohibition on dual trading in an 
affected contract market. 


SUMMARY: New York Mercantile 
Exchange (‘‘NYMEX” or “‘Exchange”’) 
has submitted to the Commodity 
Futures Trading Commission 
(“Commission”) an amendment and 
update to its October 25, 1993 petition 
for exemption from the prohibition 
against dual trading in five contract 
markets. The Exchange had resubmitted 
a corrected petition on December 1, 
1993. Copies of the entire file, including - 
any future submissions, will be 
available to the public upon request, 
except to the extent the Exchange has 
requested confidential treatment. 
ADDRESSES: Copies of the file are 
available from the Office of the 
Secretariat, Commodity Futures Trading 
Commission, Three Lafayette Centre, 
1155 21st Street, NW, Washington, DC 
20581. Reference should be made to the 
NYMEX dual trading exemption 
petition file. 
FOR FURTHER INFORMATION CONTACT: 
Duane C. Andresen, Special Counsel, 
Division of Trading and Markets, 
Commodity Futures Trading 
Commission, Three Lafayette Centre, 
1155 21st Street, NW, Washington, DC 
20581; telephone: (202) 418-5490. 
SUPPLEMENTARY INFORMATION: Pursuant 
to Sections 4j(a)(1) and (3) of the 
Commodity Exchange Act (“‘Act’’) and 
Commission Regulation 155.5 
thereunder, a board of trade may submit 
a petition to the Commission to exempt 
any of its affected contract markets 
(markets with an average daily trading 
volume equal to or in excess of 8,000 
contracts for four consecutive quarters) 
from the prohibition against dual 
trading. Regulation 15.5(d)(6) authorizes 
the Director of the Division of Trading 
and Markets to publish notice of each 
exemption petition deemed complete 
under Regulation 155.5(d) and to make 
the petition available to the public as 
required by Section 4j(a)(5) of the Act. 
NYMEX originally submitted a 
petition for a dual trading exemption on 
October 25, 1993. After the Commission 
requested additional information, the 
Exchange submitted a corrected petition 
on December 1, 1993. That petition was 
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made available to the public by a notice 
of availability published in the Federal 
Register on December 22, 1893. 
Pursuant to a request from the 
Commission, NYMEX submitted a dual 
trading petition amendment and update 
dated September 30, 1998 for its Light 
Sweet Crude Oil, Natural Gas, New York 
Harbor No. 2 Heating Oil, and Harbor 
Unleaded Gasoline futures contracts and 
the option contracts on Light Sweet 
Crude Oil futures. 

Copies of the file containing all these 
materials and any future submissions, 
except to the extent the Exchange has 
requested confidential treatment in 
accordance with 17 CFR 145.9, are 
available for inspection at the 
Commission’s Office of the Secretariat, 
Three Lafayette Centre, 1155 21st Street, 
NW, Washington, DC 20581, and may be 
obtained by mail at that address or by 
telephone at (202) 418-5100. 

Petition materials subject to NYMEX’s 
request for confidential treatment may 
be available upon request pursuant to 
the Freedom of Information Act 
(“FOIA”) (5 U.S.C. § 552) and the 
Commission’s regulations thereunder 
(17 CFR Part 145), except to the extent 
they are entitled to confidential 
treatment as set forth in 17 CFR 145.5 
and 145.9. Requests for copies of such 
materials should be made to FOIA, 
Privacy and Sunshine Act Compliance 
Staff of the Office of the Secretariat at 
the above address in accordance with 17 
CFR 145.7 and 145.8. 

NYMEX timely submitted its original 
petition before October 26, 1993, the 
effective date of the dual trading 
prohibition. Therefore, application of 
the prohibition against the contract 
markets covered by the petition has 
been suspended in accordance with 
Commission Regulation 155.5(d)(5) and 
will remain suspended until the petition 
is acted upon. 

Issued in Washington, DC, on October 30, 
1998. 

Alan L. Seifert, 

Deputy Director, Division of Trading and 
Markets. 

[FR Doc. 98—29667 Filed 114-98; 8:45 am] 
BILLING CODE 6351-01-M 


DEPARTMENT OF DEFENSE 
Office of the Secretary 


Submission for OMB Review; 
Comment Request 


ACTION: Notice. 


The Department of Defense has 
submitted to OMB for clearance, the 
following proposal for collection of 


information under the provision of the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35). 


Title and OMB number: Defense 
Federal Acquisition Regulation 
Supplement (DFARS) Part 219, Small 
Business Programs, and the Clause at 
252.219—7003; OMB Number 0704— 
0386. 


Type of request: Extenstion. 

Number of respondents: 41. 
Responses per respondent: 1. 

Annual responses: 41. 

Average burden per response: 1 hour. 
Annual burden hours: 41. 


Needs and uses: This collection of 
information is necessary to implement 
the reporting requirements of the 
acquisition-related sections of the Small 
Business Act (15 U.S.C. 631, et seq.) and 
applicable sections of the Armed 
Services Procurement Act (10 U.S.C. 
2302, et seq.). DFARS 219.704 and the 
clause at DFARS 252.219-—7003, Small, 
Small Disadvantaged and Women- 
owned Small Business Subcontracting 
Plan (DoD Contracts), require prime 
contractors to notify the administrative 
contracting officer of any substitutions 
of firms that are not small, small 
disadvantaged, or women-owned small 
businesses for the firms listed in those 
subcontracting plans that specifically 


identify small, small-disadvantaged, and 


women-owned small businesses. 
Notifications must be in writing and 
may be submitted in a contractor- 
specified format. 


Affected public: Business or Other 
For-Profit; Not-For-Profit Institutions. 


Frequency: On occasion. 


Respondent’s obligation: Required to 
obtain or retain benefits. 


OMB Desk Officer: Mr. Peter N. Weiss. 
Written comments and 
recommendations on the proposed 
information collection should be sent to 
Mr. Weiss at the Office of Management 
and Budget, Desk Officer for DoD, Room 
10236, New Executive Office Building, 
Washington, DC 20503. 

DOD Clearance Officer: Mr. Robert 
Cushing. Written requests for copies of 
the information collection proposal 
should be sent to Mr. Cushing, WHS/ 
DIOR, 1215 Jefferson Davis Highway, 
Suite 1204, Arlington, VA 22202-4302. 

Dated: October 30, 1998. 

Patricia L. Toppings, 
Alternate OSD Federal Register Liaison 
Officer, Department of Defense. 


[FR Doc. 98—-29573 Filed 11-4—98; 8:45 am] 


BILLING CODE 5000-04-M 


DEPARTMENT OF DEFENSE 


Office of the Secretary 


Defense Advisory Committee on 
Military Personnel Testing 


ACTION: Notice. 


Pursuant to Public Law 92-463, 
notice is hereby given that a meeting of 
the Defense Advisory Committee on 
Military Personnel Testing is scheduled 
to be held from 8:30 a.m. to 4:30 p.m. 
on December 3, 1998 and from 8:30 a.m. 
to 4:30 p.m. on December 4, 1998. The 
meeting will be held at The Pine Inn, 
Ocean Avenue and Lincoln, Carmel, 
California 93921. The purpose of the 
meeting is to review planned changes 
and progress in developing paper-and- 
pencil and computerized enlistment 
tests and renorming of the tests. Persons 
desiring to make oral presentations or 
submit written statements for 
consideration at the Committee meeting 
must contact Dr. Jane M. Arabian, 
Assistant Director, Accession Policy, 
Office of the Assistant Secretary of 
Defense (Force Management Policy), 
Room 2B271, The Pentagon, 
Washington, DC 20301-4000, telephone 
(703) 697-9271, no later than November 
16, 1998. 


Dated: October 30, 1998. 
L.M. Bynum, 
Alternate OSD Federal Register Liaison 
Officer, Department of Defense. 
{FR Doc. 98-29574 Filed 11—4—98; 8:45 am] 
BILLING CODE 5000-04-M 


DEPARTMENT OF DEFENSE 
Department of the Army 

Privacy Act of 1974; System of 
Records 

AGENCY: Department of the Army, DoD. 


ACTION: Notice to Amend System of 
Records. 


SUMMARY: The Department of the Army 
is amending a system of records notice 
in its existing inventory of record 
systems subject to the Privacy Act of 
1974, (5 U.S.C. 552a), as amended. 
DATES: This proposed action will be 
effective without further notice on 
December 7, 1998 unless comments are 
received which result in a contrary 
determination. 

ADDRESSES: Privacy Act Officer, Records 
Management Program Division, U.S. 
Total Army Personnel Command, 
ATTN: TAPC-PDR-P, Stop C55, Ft. 
Belvoir, VA 22060-5576. 
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FOR FURTHER INFORMATION CONTACT: Ms. 
Janice Thornton at (703) 806-4390 or 
DSN 

SUPPLEMENTARY INFORMATION: The 
Department of the Army systems of 
records notices subject to the Privacy 
Act of 1974, (5 U.S.C. 552a), as 
amended, have been published in the 
Federal Register and are available from 
the address above. 

The specific changes to the record 
system being amended are set forth 
below followed by the notice, as 
amended, published in its entirety. The 
proposed amendments are not within 
the purview of subsection (r) of the 
Privacy Act of 1974, (5 U.S.C. 552a), as 
amended, which requires the 
submission of a new or altered system 
report. 

Dated: October 30, 1998. 


L.M. Bynum, 
Alternate OSD Federal Register Liaison 
Officer, Department of Defense. 


A0070 AMC 


SYSTEM NAME: 

Resumes for Non-Government 
Technical Personnel (February 22, 1993, 
58 FR 10002). 


* * * * * 


AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 

Add to entry ‘DoD Directive 4205.2, 
Acquiring and Managing Contract 
Advisory Services; Army Regulation 5- 
14, Management of Contracted Advisory 
and Assistance Services.’ 


PURPOSE(S): 

Delete entry and replace with ‘To 
provide a source of qualified scientists 
and technical personnel to solve 
scientific and technical problems for the 
Federal government.’ 


* * * * * 


STORAGE: 

Delete entry and replace with ‘Paper 
records in metal containers, magnetic 
discs, and tapes.’ 


* * * * * 


A0070 AMC 
SYSTEM NAME: 

Resumes for Non-Government 
Technical Personnel. 


SYSTEM LOCATION: 

U.S. Army Research Office, 4300 
South Miami Blvd, Research Triangle 
Park, NC 27703-9142. 


CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Resumes of candidates who can 
provide scientific and engineering 


discipline services to federal agencies, 
namely mathematics, physical science, 
and geosciences. 


CATEGORIES OF RECORDS IN THE SYSTEM: 

Individual’s name, personal history 
resume, affiliations, area of expertise, 
Social Security Number, record of 
remuneration for services provided, and 
performance evaluations. 


AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 
5 U.S.C. 301, Departmental 

Regulations; DoD Directive 4205.2, 

Acquiring and Managing Contract 


- Advisory Services; Army Regulation 5- 


14, Management of Contracted Advisory 
and Assistance Services; and E.O. 9397 
(SSN). 


PURPOSE(S): 

To provide a source of qualified 
scientists and technical personnel to 
solve scientific and technical problems 
for the Federal government. 


ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

In addition to those disclosures 
generally permitted under 5 U.S.C. 
552a(b) of the Privacy Act, these records 
or information contained therein may 
specifically be disclosed outside the 
DoD as a routine use pursuant to 5 
U.S.C. 552a(b)(3) as follows: 

The ‘Blanket Routine Uses’ set forth at 
the beginning of the Army’s compilation 
of systems of records notices also apply 
to this system. 


POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 
STORAGE: 

Paper records in metal containers; 
magnetic discs, tapes. 
RETRIEVABILITY: 

By candidate’s surname. 


SAFEGUARDS: 

Records are maintained in areas 
accessible only to authorized, properly 
trained personnel who have official 
need therefor. 


RETENTION AND DISPOSAL: 
Retained for life of the contract; 


destroyed by shredding when no longer 
needed. 


SYSTEM MANAGER(S) AND ADDRESS: 
Director, U.S. Army Research Office, 

4300 South Miami Blvd, Research 

Triangle Park, NC 27703-9142. 


NOTIFICATION PROCEDURE: 


Individuals seeking to determine 
whether information about themselves 
is contained in this system should 


address written inquiries to the 
Contracting Officer, U.S. Army Research 
Office, 4300 South Miami Boulevard, 
Research Triangle Park, NC 27703-9142. 

Individuals should provide his/her 
full name, current address and 
telephone number, position title, and 
current employer. 


RECORD ACCESS PROCEDURES: 

Individuals seeking access to 
information about themselves contained 
in this system should address written 
inquiries to the Contracting Officer, U.S. 
Army Research Office, 4300 South 
Miami Boulevard, Research Triangle 
Park, NC 27703-9142. 

Individuals should provide his/her 
full name, current address and 
telephone number, position title, and 
current employer. 


CONTESTING RECORD PROCEDURES: 

The Army’s rules for accessing 
records, and for contesting contents and 
appealing initial agency determinations 
are contained in Army Regulation 340- 
21; 32 CFR part 505; or may be obtained 
from the system manager. 


RECORD SOURCE CATEGORIES: 
From the individual candidate. 


EXEMPTIONS CLAIMED FOR THE SYSTEM: 
None. 

{FR Doc. 98-29577 Filed 11—4—98; 8:45 am] 

BILLING CODE 5000-04-F 


DEPARTMENT OF DEFENSE 


Department of the Navy 


Record of Decision for the Disposal 
and Reuse of Mare Island Naval 
Shipyard, Vallejo, CA 


Summary 


The Department of the Navy (Navy), 
pursuant to Section 102(2)(C) of the 
National Environmental Policy Act of 
1969 (NEPA), 42 U.S.C. § 4332(2)(C), 
and the regulations of the Council on 
Environmental Quality that implement 
NEPA procedures, 40 CFR Parts 1500- 
1508, hereby announces its decision to 
dispose of mare Island Naval Shipyard 
in Vallejo, California. 

Navy and the City of Vallejo analyzed 
the impacts of the disposal and reuse of 
Mare Island Naval Shipyard in a Joint 
Environmental Impact Statement/ 
Environmental Impact Report (EIS/EIR), 
as required by NEPA and the California 
Environmental Quality Act (CEQA), Cal, 
Pub. Res. Code, § 21000, et seq. The EIS/ 
EIR analyzed three reuse alternatives 
and identified the Mare island Final 
Reuse Plan, described in the EIS/EIR as 
the Reuse Plan Alternative, as the 
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Preferred Alternative. The Reuse Plan 
Alternative proposed industrial, 
commercial, residential, and 
educational uses, the development of 
public parks and recreational areas, 
expansion of the existing golf course, 
and extensive roadway improvements. 

Navy intends to dispose of the 
property in a manner that is consistent 
with the Mare Island Final Reuse Plan 
dated July 1994, as modified in March 
1998 (Reuse Plan). The City of Vallejo, 
the Local Redevelopment Authority 
(LRA) for Mare Island Naval Shipyard, 
prepared the Reuse Plan. 

In deciding to dispose of mare Island 
Naval Shipyard in a manner consistent 
with the Reuse Plan, Navy has 
determined that a mixed land use will 
meet the goals of achieving local 
economic redevelopment, creating new 
jobs, and providing additional housing, 
while limiting adverse environmental 
impacts and ensuring land uses that are 
compatible with adjacent property. This 
Record Of Decision does not mandate a 
specific mix of land uses. Rather, it 
leaves selection of the particular means 
to achieve the proposed redevelopment 
to the acquiring entity and the local 
zoning authority. 


Background 

Under the authority of the Defense 
Base Closure and Realignment Act of 
1990 (DBCRA), Public Law 101-5 10, 10 
U.S.C. § 2687 note, the 1993 Defense 
Base Closure and Realignment 
Commission recommended the closure 
of Mare Island Naval Shipyard. This 
recommendation was approved by 
President Clinton and accepted by the 
One Hundred Third Congress in October 
1993. Mare Island Naval Shipyard 
closed on April 1, 1996, and Navy is 
currently maintaining the property in an 
inactive caretaker status. 

Mare Island Naval Shipyard is located 
on the western edge of the City of 
Vallejo in Solano County, California, 
about 30 miles northeast of the City of 
San Francisco. The 5,252-acre property 
consists of four parcels: Mare Island 
comprising 5,197 acres; main entrance 
complex and railroad-spur comprising 
26 acres in the City of Vallejo; a housing 
complex comprising 29 acres in Vallejo; 
and a bulkhead in Vallejo. 

Most of the Shipyard is situated on 
Mare Island, which lies west of the 
Napa River and mare Island Strait into 
which the river flows. About 3.5 miles 
long, the island is just west of the City 
and its axis runs approximately 
northwest to southeast. The eastern half 
of Mare Island is developed with about 
960 buildings that contain about 10.5 
million square feet of space. It lies 
adjacent to Mare Island Strait. The 


western half of Mare Island is composed 
largely of wetlands, dredge material 
disposal ponds, and submerged lands. It 
lies adjacent to San Pablo Bay. The 
southern end of Mare Island touches 
Carquinez Strait. 

The State of California granted about 
3,629 acres of tidal and submerged 
lands to the United States for the 
establishment of a Naval base at Mare 
Island. These grants were issuedin _ 
1854, 1897, and 1963. By the terms of 
these grants, title to the property reverts 
to the State of California when the 
United States no longer occupies the 
ceded lands for military purposes, as in 
the case of the 1854 statute, or no longer 
continues to hold and own the adjacent 
lands, as in the case of both the 1897 
and 1963 statutes. Navy has no 
discretion regarding the return of this 
property to the state of California nor 
any authority to control its use after 
reversion. 

During the Federal screening process, 
six Federal agencies requested 
interagency transfers of base closure 
property at Mare Island. These included 
the Department of Agriculture’s United 
States Forest Service, the United States 
Coast Guard, the Department of the 
Interior’s United States Fish and 
Wildlife Service, the Department of the 
Army, the Department of Justice’s 
Immigration and Naturalization Service, 
and the Department of the Air Force. 

Navy will transfer 207 acres of 
Shipyard property to four of these 
Federal agencies. Navy has already 
transferred part of the former Combat 
Systems Technical School (Buildings 
1306 and 1324) and about 8 acres of 
land in the southern part of the base to 
the United States Forest Service for use 
as the headquarters for its Pacific 
Southwest Region. 

Navy will transfer about one acre in 
the southern part of the base to the 
Coast Guard for the operation of a 
communications tower. Additionally, 
Navy will grant the Coast Guard 
easements to permit it to continue 
operating a navigational aid and vessel 
traffic service remote radar on Pier 35 at 
the southeastern tip of Mare Island. 

Navy will transfer about 162 acres in 
the north central part of the base that 
contain wetlands, dredge material 
disposal ponds, and Building 505 to the 
United States Fish and Wildlife Service. 
The Service will use this property to 
enlarge the San Pablo Bay National 
Wildlife Refuge and establish a wildlife 
interpretive center. While the Service 
initially requested 670 acres, 508 of 
those acres will revert to the State of 


_ California. Thus, only 162 acres were 


available for this interagency transfer. 


Navy will transfer about 36 acres in 
the southeastern part of the base to the 
Department of the Army for use as an 
Army Reserve Center. Army initially 
also requested an interagency transfer of 
600 housing units at Roosevelt Terrace 
but later withdrew that request. 


The Immigration and Naturalization 
Service initially requested an 
interagency transfer of three buildings 
on Mare Island for use as a detention 
facility, but subsequently withdrew its 
request. Similarly, the Department of 
the Air Force expressed interest in 481 
housing units and supporting facilities 
on Mare Island, but subsequently 
withdrew its request. 

After the Federal screening process 
had concluded, Navy received 
additional expressions of interest in 
base closure property at Mare Island 
from the United States Department of 
Agriculture and the Department of the 
Interior’s National Park Service. Both 
agencies subsequently withdrew their 
requests. 

The remaining property, comprising 
about 1,416 acres, is surplus to the 
needs of the Federal Government. 
Therefore, in this Record Of Decision, 
the Federal action is the disposal of 
1,416 acres of surplus Federal property 
associated with Mare Island Navy 
Shipyard. 


Navy published a Notice of Intent in 
the Federal Register on September 1, 
1994, announcing that Navy and the 
City of Vallejo would prepare a Joint 
EIS/EIR to analyze the impacts of 
disposal and reuse of the land, 
buildings, and infrastructure at Mare 
Island Navy Shipyard. Navy and Vallejo 
held a public scoping meeting atthe __ 
John F. Kennedy Library in Vallejo on 
September 22, 1994, and the scoping 
period concluded on October 21, 1994. 


On September 1, 1995, Navy and 
Vallejo distributed a Draft EIS/EIR 
(DEIS/EIR) to Federal, State, and local 
agencies, interested parties, and the 
general public. On September 27, 1995, 
Navy held a public hearing concerning 
the DEIS/EIR at Vallejo City Hall. 
During the 45-day review period after 
publication of the DEIS/EIR, Federal, 
State, and local agencies, community 
groups and associations, and the general 
public submitted oral and written 
comments concerning the DEIS/EIR. 
These comments and Navy’s responses 
were incorporated in the Final EIS/EIR 
(FEIS/EIR), which was distributed to the 
public on May 1, 1998, for a 30-day 
review period that concluded on June 1, 
1998. Navy received nine letters 
concerning the FEIS/EIR. 
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. Alternatives 


NEPA requires Navy to evaluate a 
reasonable range of alternatives for the 
disposal and reuse of this surplus 
Federal property. In the Joint EIS/EIR, 
Navy and Vallejo analyzed the 
environmental impacts of three “action” 
alternatives that could result from the 
disposal of Mare Island Naval Shipyard 
property. In the NAPA process, Navy 
also evaluated a “‘No action” alternative 
that would leave the property in a 
caretaker status with Navy maintaining 
the physical condition of the property, 
providing a security force, and making 
repairs essential to safety. 

The City of Vallejo developed the 
Reuse Plan with extensive public 
involvement and comment that began 
with its establishment of the Mare 
Island Futures Project in October 1993. 
Vallejo created the Mare Island Futures 
Work Group to guide the reuse planning 
process. This Group was composed of 
representatives from local government, 
labor, business, educational institutions, 
environmental organizations, and 
private citizens who were interested in 
the reuse of Mare Island Naval 
Shipyard. 

In November 1993, the Work Group 
completed a Conceptual Reuse Plan that 
was accepted by the Vallejo City 
Council in December 1993. In April 
1994, Vallejo evaluated the market 
feasibility of the Conceptual Reuse Plan. 
Based upon the findings of the market 
feasibility study and an economic 
analysis, the Work Group prepared the 
Final Reuse Plan. During preparation of 
the Final Reuse Plan, all Work Group 
meetings were open to the public. This 
Plan addressed all of the property 
associated with Mare Island Naval 
Shipyard, and in July 1994, the Vallejo 
City Council accepted the Mare Island 
Final Reuse Plan. 

After the Plan was completed and the 
reversionary property and Federal 
agency requests for base closure 
property were considered, Navy 
determined that about 3,629 acres on 
Mare Island would revert to the State of 
California and about 207 acres on Mare 
Island would be transferred to other 
Federal agencies. In March 1998, Vallejo 
modified the Final Reuse Plan to take 
account of the Department of the Army’s 
request for an interagency transfer of 
base closure property. 

The Preferred Alternative, designated 
in the FEIS/EIR as the Reuse Plan 
Alternative, would implement the Reuse 
Plan for the surplus Shipyard property. 
This alternative proposed extensive use 
of existing structures and land uses that 
were similar to Navy’s use of the 
property. In particular, the Reuse Plan 


Alternative proposed industrial, 
commercial, residential and educational 
uses as well as expansion of the nine- 
hole golf course to 18 holes and 
relocation of the rifle range activity from 
the center of Mare Island to an 
undeveloped area in the southeastern 
part of the island. 

The Reuse Plan also proposed to build 
a bridge across Mare Island Strait and to 
redevelop the southeastern part of Mare 
Island for retail commercial and 
residential uses. Additionally, this 
alternative proposed to make extensive 
roadway improvements that would 
serve the proposed redevelopment. 
Under the Reuse Plan, there are about 
81 acres of wetlands in the northeastern, 
central, southern and southeastern parts. 
of the base available for disposal that 
will be protected by conservation 
easements or similar real estate 
instruments. 

The Reuse Plan designated 13 Reuse 
Areas on the eastern side of Mare Island 
and identified wetland, submerged land, 
and dredge material disposal areas on 
the eastern and western sides and at the 
southern end of Mare Island. Although 
not included within these 13 Reuse 
Areas, the main entrance office building 
and causeway bridge, the railroad spur, 
the Roosevelt Terrace housing complex, 
and the bulkhead are also addressed in 
the Reuse Plan. 

Reuse Area 1, the North Light 
Industry Area, covers about 192 acres at 
the northern end of Mare Island. It 
contains buildings that are surrounded 
by paved or grassy open areas. Navy 
used this part of the base for warehouse 
activity and light industrial, retail, 
administrative, residential, and 
recreational activities. Under the Reuse 
Plan, this area would contain an 
industrial park. The 29-acre wetland 
area on its eastern boundary will be 
protected by a conservation easement or 
similar real estate instrument. 

Reuse Area 2, the Neighborhood 
Center, covers 85 acres located south of 
the North Light Industry Area. It 
contains recreational facilities, i.e., the 
base theater, gymnasium, and athletic 
fields. Under the Reuse Plan, this area 
would be used for community and 
social services and housing. 

Reuse Area 3, the Office and Light 
Industry Area, covers 111 acres and 
consists of historic and non-historic 
industrial and office buildings in the 
eastern part of Mare Island, south of the 
North Light Industry area. Under the 
Reuse Plan, this part of the base would 


_be redeveloped as a small business and 


residential complex. Some buuildings 
would be subdivided to provide 
residential units, and other buildings 
would be demolished to provide space 


for parking. A waterfront promenade 
would extend along the length of this 
Reuse Area. 

Reuse Area 4, the Historic District, 
covers about 47 acres along the 
waterfront in the east central part of 
Mare Island. The historic resources 
located here such as Saint Peter’s 
Chapel, Alden Park, 21 houses, and 
Drydock 1 are components of the area 
that the Secretary of the Interior 
designated in 1976 as the Mare Island 
Naval Shipyard National Historic 
Landmark. Under the Reuse Plan, the 
area along the waterfront would be used 
for ship repair, historic ship restoration, 
and an extension of the waterfront 
promenade. Saint Peter’s Chapel and 
Alden Park would be used for tours and 
special events and as visitor attractions. 
The historic houses would be used for 
permanent private residences, guest 
lodging, restaurants, and as office space. 
Because of the presence of these historic 
structures, there would be very little 
demolition in this Reuse Area. 

Reuse Area 5, the Heavy Industry 
Area, covers 119 acres along the 
waterfront south of the Historic District. 
Navy will transfer Pier 22, Buildings 
573 and 743, and about 7 acres here to 
Army for use as part of the Reserve 
Center. The remaining 112 acres are 
available for reuse. This area, which 
Navy formerly used for shipbuilding 
and ship repair, contains some of the 
largest buildings on Mare Island, two 

docks, and several overhead cranes. 

nder the Reuse Plan, this property 
would be used for manufacturing, e.g., 
metal processing and fabrication and 
biotechnology. The railroad lines that 
serve this area would remain in their 
present configuration. Historic buildings 
and landmarks would be preserved, and 
the waterfront promenade would be 
extended, to the extent practicable, into 
the industrial shoreline area. 

Reuse Area 6, Farragut Village, covers 
107 acres and is located west of the 
Historic District. It contains duplex 
residences, barracks, an elementary 
school building, and adjacent 
playgrounds. About 15 acres in this 
Reuse Area, where 30 duplex housing 
units are located, will revert to the State 
of California. The remaining 92 acres are 
available for reuse. 

Under the Reuse Plan, these 92 acres 
would contain residential structures and 
retail stores. The Vallejo Unified School 
District would continue to operate the 
elementary school and playgrounds. 
The 32-acre wetland at the northwest 
boundary of this Reuse Area will be 
protected by a conservation easement or 
similar real estate instrument. 

Reuse Area 7, the Developed 
Recreation Area, covers 48 acres in the 
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center of Mare Island, south of Farragut 
Village. This Reuse Area contains the 
rifle range, open laydown storage areas, 
and undeveloped lands. About 36 of the 
48 acres in this part of the base will 
revert to the State of California, 
including most of the property where 
the rifle range is currently located. The 
remaining 12 acres are available for 
reuse. Under the Reuse Plan, this 
property would be redeveloped for 
recreational uses, i.e., athletic fields and 
enlargement of the nine-hole golf 
course. The rifle range activity would be 
moved to the southeastern part of Mare 
Island. 

Reuse Area 8, Coral Sea Village, is a 
70-acre residential development with a 
parade ground located southeast of the 
Developed Recreation Area. Under the 
Reuse Plan, this area would be used for 
housing. The parade ground would be 
used as a recreational field. 

Reuse Area 9, the Education and 
Office Area, covers 101 acres in the 
south central part of the base between 
Reuse Area 5 (Heavy Industry) and 
Reuse Area 8 (Coral Sea Village). It 
contains the 30-building school and 
campus of the former Combat Systems 
Technical School, office buildings and a 
large electrical shop (Building 866). 
Navy has transferred Buildings 1306 
and 1324 and about 8 acres of land to 
the Forest Service for use as the 
headquarters for its Pacific Southwest 
Region. Navy will transfer 9 buildings 
(A-272, 726, 776, 930, 934, 936, 938, 
1294, and 1296) and about 13 acres here 
to Army for use as part of the Reserve 
Center. The remaining 80 acres are 
available for reuse. Under the Reuse 
Plan, the school and campus, the office 
buildings, and the electrical shop would 
be used for educational activities and as 
a conference center. 

Reuse Area 10, the Retail and 
Residential Area, covers 94 acres 
adjacent to Mare Island Strait in the 
southeastern part of the base, south of 
the Heavy Industry Area. Navy will 
transfer Pier 23, 6 buildings (A—279, 
597, 724, 736, 762, and FA1-0) and 
about 16 acres here to Army for use as 
part of the Reserve Center. The 
remaining 78 acres are available for 
reuse. 

This Reuse Area contains vacant lots 
and many small buildings that would be 
demolished. Under the Reuse Plan, a 
retail commercial complex and 
residential apartments and 
condominium units would be built in 
this part of the base. The 9-acre wetland 
area along the eastern edge next to Mare 
Island Strait will be protected by a 
conservation easement or similar real 
estate instrument. Where practicable, 
the waterfront promenade would be 


extended into Reuse Area 10. A 
southern crossing bridge across Mare 
Island Strait, connecting Mare Island 
with the City of Vallejo, would be built 
in this area but its precise location has 
not yet been determined. 

Reuse Area 11, the Golf Course Area, 
is located in the south central part of 
Mare Island and covers about 172 acres. 
It consists of the existing nine-hole golf 
course and clubhouse and undeveloped 
open space. Under the Reuse Plan, the 
nine-hole golf course, now covering 
about 100 acres, would be expanded to 
18 holes over 172 acres. The existing 
clubhouse and parking facilities would 
also be expanded. 

Reuse Area 12, the Regional Park, 
covers about 241 acres of undeveloped 
property at the southeastern end of Mare 


- Island. The FEIS/EIR erroneously stated 


that Reuse Area 12 contained 172 acres 
and that 69 acres of dredge material 
disposal ponds were available for 
disposal. There are actually 241 acres of 
property in Reuse Area 12, and there are 
no dredge material disposal ponds here. 
Navy will transfer a one-acre site in this 
part of the base to the Coast Guard for 
its communications tower, and about 10 
acres will revert to the State of 
California. The remaining 230 acres are 
available for reuse. 

Under the Reuse Plan, public 
recreational facilities would be built 
here. Walking, bicycling, and equestrian 
paths and trails would link the various 
parts of Mare Island, particularly the 
wetland and dredge material disposal 
ponds to the west with the waterfront 
promenade along the eastern shoreline. 
These trails would be designed and 


-built in a manner that preserves the 


natural terrain and character of the 
island. The 11-acre wetland area along 
the southeastern edge of Reuse Area 12 
will be protected by a conservation 
easement or similar real estate 
instrument. The Regional Park would 
also provide horse stables and a rifle 
range. These facilities are currently 
located on reversionary property in the 
center of the island. The cemetery in 
Reuse Area 12 would be preserved as an 
historic cemetery. 

Reuse Area 13, the Open Space and 
Recreation Area, covers 92 acres and is 
located on a landfill site between the 
dredge material disposal ponds and the 
nontidal wetlands in the northwestern 
part of Mare Island west of the wetlands 
adjacent to Reuse Area 2, the 
Neighborhood Center. The entire area is 
located on property that will revert to 
the State of California. 

There is additional surplus Shipyard 
property that is located off the island in 
the City of Vallejo and covers about 55 
acres. The main entrance office 


building, the causeway bridge, the 
railroad spur, and the bulkhead cover 
about 26 acres, and the Roosevelt 
Terrace housing complex covers about 
29 acres. Under the Reuse Plan, the 
main entrance office building would be 
used for retail commercial activities or 
professional office space; the causeway 
bridge would continue to serve as the 
primary access to Mare Island; and the 
railroad spur would be used to support 
industrial and commercial activities on 
Mare Island that require rail service. 

The Roosevelt Terrace housing 
complex is located in Vallejo, about one 
mile northeast of the main entrance 
office building. Under the Reuse Plan, 
half of this 600-unit housing complex 
would be remodeled for residential use. 
The remaining housing units would be 
demolished to provide space for 
landscaping, recreational activities, and 
parking. 

The Bulkhead is located in Vallejo 
across Mare Island Strait from the 
southeastern end of Mare Island. Under 
the Reuse Plan, this 2,150 foot concrete 
and stone bulkhead would continue to 
serve as a breakwater. 

In the NEPA process, Navy 
considered a second “‘action” 
alternative, described in the FEIS/EIR as 
the Medium Density Alternative. In the 
Medium Density Alternative, the reuse 
of Mare Island Naval Shipyard would be 
similar to that proposed in the Preferred 
Alternative but with reduced 
development densities, i.e., less new 
construction and fewer people. This 
alternative includes the same 81 acres of 
wetlands that would be protected by 
conservation easements or similar real 
estate instruments. 

The southern crossing bridge across 
Mare Island Strait, linking Mare Island 
with Vallejo, would not be built. Reuse 
Area 10, the Retail and Residential Area, 
would not be developed. The rifle range 
activity would remain at its present 
location in Reuse Area 7, the Developed 
Recreation Area. No new apartment or 
condominium units and a minimal 
number of industrial and commercial 
structures would be built. Instead, 
existing facilities would be converted 
for industrial, commercial, and 
residential reuse. 

Navy also considered a third “‘action” 
alternative, described in the FEIS/EIR as 
the Open Space Alternative. In the Open 
Space Alternative, there would be 
substantially less development than in 
the Preferred Alternative. 

The southern crossing bridge linking 
Mare Island and Vallejo would not be 
built. Reuse Area 10, the Retail and 
Residential Area, would not be 
developed. The sites of the existing rifle 
range and golf course would be used as 
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open space in an expanded Regional 
Park covering 344 acres. No new 
industrial, commercial, and residential 
structures would be built. Instead, 
existing facilities would be converted 
for reuse. This alternative also includes 
the same 81 acres of wetland that would 
be protected by conservation easements 
of similar real estate instruments. 


Environmental Impacts 


Navy analyzed the direct, indirect, 
and cumulative impacts of the disposal 
and reuse of this Federal property. The 
EIS/EIR addressed impacts of the 
Preferred Alternative, the Medium 
Density Alternative, the Open Space 
Alternative, and the ‘‘No action” 
alternative for each alternative’s effects 
on land use, socioeconomic, public 
services, cultural resources, aesthetics 
and scenic resources, biological 
resources, water resources, geology and 
soils, traffic and circulation, air quality, 
noise, utilities, and hazardous materials 
and waste. 

The direct environmental impacts are 
those associated with Navy’s proposed 
disposal of 1,416 acres of surplus 
Shipyard property and with the “No 
action” alternative. The indirect impacts 
are those associated with the reuse of 
this surplus property. The cumulative 
impacts are those associated with reuse 
of the Shipyard property that reverts to 
the State of California (3,629 acres), the 
Shipyard property that will be 
transferred to other Federal agencies 
(207 acres), and other projects within 
the Vallejo area. 

_ No significant direct impacts will 
result from Navy’s disposal of the 
surplus Shipyard property. Therefore, 
this Record Of Decision focuses on the 
indirect and cumulative impacts that are 
likely to result from implementation of 
the Reuse Plan Alternative, designed in 
the FEIS/EIR as the Preferred 
Alternative. 

The Preferred Alternative would he 
significant impacts on land use. The 
intensive development of new retail 
commercial and residential structures in 
the Retail and Residential Area in the 
southeastern part of Mare Island would 
not be compatible with the proposed 
open space and passive recreational 
uses of the adjacent Regional Park. The 
proposed relocation of the rifle range 
activity to the Regional Park would also 
conflict with the proposed recreational 
use of this park because it would 
introduce safety concerns, noise, and 
new structures into this otherwise 
undeveloped area. 

The proposed southern crossing 
bridge would have significant land use 
impacts on both Mare Island and 
Vallejo. Siting the bridge in the 


southeastern part of Mare Island would 
not be compatible with the proposed 
residential and open space uses planned 
for that property. It could also require 
construction in a shoreline area that 
contains sensitive wetland habitat that 
will be protected by the conservetion 
easement. In the City of Vallejo, 
construction of the proposed bridge 
could divide and substantially alter the 
South Vallejo residential and 
commercial neighborhood by virtue of 
the need to demolish buildings and 
other structures and increase the size of 
roadways serving this area. 

The proposed redevelopment in 
Reuse Areas 3, 4, 5, 10, and 12 (Office 
and Light Industry, Historic District, 
Heavy Industry, Retail and Residential, 
and Regional Park) would involve the 
construction of new buildings, roads, 
and utilities. In order to accommodate 
this redevelopment, it may be necessary 
to remove and relocate segments of the — 
dredge slurry pipelines that traverse 
these Reuse Areas as well as their 
supporting facilities. Navy used these 
pipelines to carry material dredged from 
Mare Island Strait across the island to 
the dredge material disposal ponds on 
the western side of Mare Island. 

The Preferred Alternative would not 
have any adverse effect on employment 
and housing in the Vallejo area. On the 
contrary, the Reuse Plan would generate 
about 9,669 jobs on Mare Island and add 
about 1,786 dwelling units to the Vallejo 
area. Similarly, the proposed 
redevelopment of the Shipyard would 
substantially increase the amount of 
public recreational resources available 
in Vallejo. 

The Preferred Alternative would have 
significant impacts on schools. Student 
enrollment would exceed capacity at the 
Mare Island Elementary School that 
serves Mare Island and at the Federal 
Terrace School that serves the Roosevelt 
Terrace Housing Complex in Vallejo. 
The Vallejo Unified Schoo! District 
would be responsible for providing 
facilities to accommodate the additional 
students. 

The Preferred Alternative would also 
have significant impacts on police and 
fire protection and emergency medical 
services. A substantial increase in the 
demand for these services in the Vallejo 
area would result from the increased 
population and redevelopment on Mare 
Island. 

The Preferred Alternative would not 
have a significant impact on cultural 
resources. Many of the historic 
buildings, structures, and landscapes 
will be preserved. However, some 
demolition and construction activities 
would take place within the Mare Island 


Naval Shipyard Historic District and in 
sensitive archaeological areas. 

Navy has completed consultation 
pursuant to Section 106 of the National 
Historic Preservation Act, 16 U.S.C. 

§ 470(f), and its implementing 
regulations, “Protection of Historic 
Properties”, 36 CFR Part 800, with the 
California State Historic Preservation 
Officer (SHPO) and the Advisory 
Council on Historic Preservation 
(ACHP). This consultation addressed 
the potential adverse effects of the 
Reuse Plan on the Mare Island Naval 
Shipyard Historic District, which is 
listed on the National Register of 
Historic Places and includes the 
properties comprising the Mare Island 
Naval Shipyard National Historic 
Landmark. In particular, the 


‘consultation considered the demolition 


of historic buildings and structures and 
the construction of new buildings 
within the Mare Island Naval Shipyard 
Historic District and in sensitive 
archaeological areas. 

The consultation also identified 
measures to be taken by Navy and 
Vallejo that would avoid or mitigate 
adverse effects on Mare Island’s historic 
properties. These measures are set forth 
in the Memorandum Of Agreement 
Among the United States Navy, the 
Advisory Council on Historic 
Preservation and the California State 
Historic Preservation Officer Regarding 
the Layaway, Caretaker Maintenance, 
Leasing, and Disposal of Historic 
Properties on the Former Mare Island 
Naval Shipyard, Vallejo, California, 
dated April 1, 1997 (MOA). This MOA 
was executed by Navy, the SHPO, and 


- the ACHP and concurred in by the City 


of Vallejo and the National Park Service. 

Under the terms and conditions of 
this MOA, Navy will secure and 
maintain the historic properties and 
implement a program of recording 
representative historic buildings 
according to the standards of the 
Historic American Engineering Record 
or the Historic American Buildings 
Survey before conveying any property at 
Mare Island Naval Shipyard. The City 
will extend the protection of its historic 
preservation ordinance to include all of 
the historic properties in Reuse Area 4 
(the Historic District) and selected 
historical buildings, structures, and 
landscape features elsewhere within the 
Mare Island Naval Shipyard Historic 
District. Vallejo will also ensure 
compliance with those requirements of 
the California Environmental Quality 
Act applicable to the protection of 
historic archaeological sites. 

The Preferred Alternative would have 
significant impacts on aesthetics and 
scenic resources. The proposed walking, 
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bicycling, and equestrian trails and the 
rifle range and horse stables in the 
Regional Park at the southwestern end 
of the island would be visible from 
many places in the Vallejo area. 
Similarly, the proposed southern 
crossing bridge across Mare Island Strait 
would have a significant impact on 
aesthetics and scenic resources because 
it would also be visible from many 
places in the Vallejo area. 

The Preferred could have 
adverse effects on biological resources. 
In general, the proposed construction 
and redevelopment in areas adjacent to 
wetlands could add sediment to those 
resources. Construction of the southern 
crossing bridge could have a negative 
impact if the project were to include 
removal of shoreline wetlands and/or 
sensitive species habitat such as that 
which lies adjacent to the proposed 
retail and residential development in 
Reuse Area 10. If construction of this 
bridge would result in the placement of 
fill in a wetland, permits required by 
Section 404 of the Clean Water Act, 33 
U.S.C. § 1251, et seq., must be obtained 
from the United States Army Corps of 
Engineers. 

Navy has completed consultations 
with the National Marine Fisheries. 
Service and the United States Fish and 
Wildlife Service pursuant to Section 7 
of the Endangered Species Act, 16 
U.S.C. § 1531, et seq. In a letter dated 
March 29, 1996, the National Marine 
Fisheries Service concurred that the 
endangered winter-run chinook salmon 
would not be adversely affected by the 
proposed redevelopment. On May 23, 
1997, the U.S. Fish and Wildlife Service 
issued a Biological Opinion in which it 
concluded that the disposal and reuse of 
Mare Island Naval Shipyard property 
would not jeopardize the continued 
existence of the endangered California 
clapper rail, the endangered salt marsh 
harvest mouse, the threatened Delta 
smelt, or the proposed threatened 
Sacramento splittail. 

The Service’s Opinion was 
conditioned upon Navy and the City of 
Vallejo implementing measures that will 
protect these species. Before disposal, 
Navy will protect the California clapper 
rail and salt marsh harvest mouse by 
providing predator management (i.e., 
monitoring, managing, and removing 
predators likely to adversely affect these 
species) and by establishing 
conservation easements or similar real 
estate instruments on the 81 acres of 
wetlands that provide suitable habitat 
for these species. 

Navy expects that the conservation 
easements or similar real estate 
instruments will be held and 
administered by the U.S. Fish and 


Wildlife Service. Additionally, in 
accordance with Executive Order 11990, 
Protection of Wetlands, dated May 24, 
1977, Navy will place a Notice in the 
conveyance document that describes the 
conservation easements or similar real 
estate instruments and identifies those 
uses that are restricted by Federal, State, 
and local wetland regulations. 

Navy will also develop a predator 
management plan and a public access 
management program for Mare Island 
Naval Shipyard that it will implement 
during the caretaker period preceding 
conveyance. After conveyance of the 
surplus Shipyard property, the City of 
Vallejo will be responsible for 
implementing a similar plan and 
program. Vallejo will also limit the 
number of cats and dogs allowed in 
each residential unit on Mare Island and 
will restrict cats and unleashed dogs to 
the property lines of individual housing 
units. 

Navy will protect the Delta smelt and 
the Sacramento splittail by providing a 
Notice in the conveyance document that 
future users of the drydocks and other 
waterfront property at Mare Island such 
as piers, berths, and pilings may be 
required to obtain endangered species 
incidental take permits from the 
National Marine Fisheries Service, the 
U.S. Fish and Wildlife Service, and the 
California Department of Fish and 
Game. 

The Preferred Alternative could 
degrade water resources. Demolition 
and construction activities may disturb 
the soil, increasing erosion and 
sedimentation into Mare Island Strait. 
Thus, the California Water Resources 
Board and the Regional Water Quality 
Control Board will impose controls on 
redevelopment that require the use of 
stormwater pollution prevention plans 
and best management practices. 

Certain property on Mare Island could 
be subject to flooding from high tides 
and water flow on the Napa River and 
as a result of land subsidence and rising 
sea level. Those parts of the North Light 
Industry, Office and Light Industry, 
Historic District, Heavy Industry, and 
Retail and Residential Areas with 
elevations less than 10 feet above sea 
level could be flooded if not adequately 
protected. Consequently, the acquiring 
entity must comply with the Vallejo 
Municipal Code, Title VII, Chapter 7.98, 
Flood Damage Protection. Additionally, 
in accordance with Executive Order 
11988, Floodplain Management, dated 
May 24, 1997, Navy will place a Notice 
in the conveyance document that 
describes those uses that are restricted 
under Federal, State, and local 
floodplain regulations. 


Dredging the ship berths along the 
eastern side of Mare Island could expose 
aquatic organisms in the flood chain to 
disturbed contaminated sediments from 
Mare Island Strait. The nature and 
extent of these impacts cannot be 
determined before the sediments have 
been tested and the dredging methods 
and dredge disposal sites have been 
selected. It may be necessary to use 
special dredging equipment such as 
closed clamshell buckets that would 
minimize the escape and dispersion of 
contaminated water and sediment. In 
any event, the acquiring entity will be 
required to obtain permits for such 
dredging from the U.S. Army Corps of 
Engineers under Section 404 of the 
Clean Water Act, 33 U.S.C. § 1251, et 


seq. 

“The Preferred Alternative would have 
significant impacts on geology and soils. 
As discussed earlier, certain parts of 
Mare Island could be subject to flooding 
from naturally occurring high water 
levels. In addition, the southern end of 
Reuse Area 10, the Retail and 
Residential Area, could be flooded if the 
saltwater reservoir dam in Reuse Area 
12’s Regional Park were to fail. 
Similarly, if the Golf Course’s 
freshwater reservoir dam in Reuse Area - 
11 were to fail, the resultant flooding 
would affect nearby wetland and open 
space areas. 

Additionally, the Preferred 
Alternative would allow redevelopment 
in parts of Mare Island that contain 
potential geological hazards. Because 
the Shipyard is located in a seismically 
active area, buildings there would be 
susceptible to structural damage from 
ground shaking, liquefaction of soil, and 
slope failures that may occur during a 
large earthquake. 

e Preferred Alternative would have 
significant impacts on traffic and 
circulation. Although the proposed 
reuse would generate about 60,224 
average daily vehicle trips, significantly 
less than the 76,350 average daily 
vehicle trips that were associated with 
Navy’s use of the Shipyard property, the 
Preferred Alternative would result in an 
increase in truck traffic during 
construction and subsequent reuse. This 
increased truck traffic, arising out of the © 
proposed warehouse and industrial 
activities, could cause traffic congestion 
during peak commuting periods. 

Additionally, these trucks would be 
traveling on narrow Mare Island 
roadways that were not designed to 
accommodate such traffic, introducing 
safety hazards for other vehicles. The 
use of railroad lines that run on the 
causeway bridge and on and close to 
Mare Island’s roadways would pose 
similar safety hazards. Neither the 
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railroad lines nor the roadways were 
designed to accommodate the nature 
and extent of public use proposed in the 
Reuse Plan. 

The Preferred Alternative would have 
a significant impact on air quality. Local 
dust would be generated during 
demolition, renovation, and 
construction activities, including 
construction of the southern crossing 
bridge. 

Section 176(c) of the Clean Air Act, 42 
U.S.C. § 7506, as amended, requires 
Federal agencies to review their 
activities to ensure that they do not 
hamper local efforts to control air 
pollution. This statute prevents Federal 
agencies from conducting activities that 
do not conform to an approved 
implementation plan. The United States 
Environmental Protection Agency 
regulations implementing this statute 
recognize certain categorically exempt 
- activitities. Conveyance of title to real 
property and leases in furtherance of 
conveyance that meet certain criteria are 
categorically exempt activities. 49 CFR 
§ 93.153(c)(2). Accordingly, the disposal 
of Mare Island Naval Shipyard property 
does not require Navy to conduct a 
conformity determination. 

Navy holds Bay Area Air Quality 
Management District (BAAQMD) air 
emission reduction credits (ERCs) for 
stationary air emission sources such as 
the boilers, paint spray booths, and fuel 
storage facilities and historically 
produced air emissions at Mare Island 
Naval Shipyard. These ERCs include 
18.9 tons of nitorgen oxides, 12.7 tons 
of precursor organic compounds, one 
ton of non-precursor organic 
compounds, 1.2 tons of particulate 
matter (PM10), 11.5 tons of carbon 
monoxide, and 0.9 tons of sulfur oxides. 
Navy has placed these ERCs in the 
BAAQMD Emission Bank, from which 
they can be withdrawn later to offset air 
emissions from new sources. Navy will 
retain the stationary source ERCs to 
meet the future permit requirements of 
Department of Defense facilities and 
activities. If there are no future 
Department of Defense needs, the 
credits will be reallocated. 

Navy also documented, as part of the 
NEPA process, mobile source emissions 
associated with the operation of motor 
vehicles and other non-stationary 
sources such as locomotives, vessels, 
and portable generators at Mare Island. 
These mobile emission sources 
historically produced 259 tons per year 
of reactive organic compounds, 397 tons 
per year of nitrogen oxides, 1,823 tons 
per year of carbon monoxide, 50 tons 
per year of sulfur oxides, and 60 tons 
per year of particulate matter (PM10). 


The mobile sources emission 
reductions resulting from the closure of 
Mare Island can be applied to offset 
emissions from other Federal mobile 
sources to satisfy Federal Clean Air Act 
conformity determinations in the area. 
Navy will retain the mobile source 
offsets to meet future Federal Clean Air 
Act conformity requirements. 

The Preferred Alternative would have 
significant temporary noise impacts on 
adjacent lands use arising out of 
demolition, renovation, and 
construction activities, including 
construction of the proposed southern 
crossing bridge. Noise levels in 
residential areas along Cedar Avenue 
between Seventh Street and Twelfth 
Street and at some other locations 
would significantly increase as a result 
of the increased traffic generated by the 
proposed reuse. In addition, a 
significant noise impact would result 
from use of the proposed rifle range in 
the Regional Park in Reuse Area 12. 
Noise generated at this rifle range would 
adversely affect the nearby residential 
areas and passive recreational uses of 
the Regional Park. 

The Preferred Alternative would have 
a significant impact on one utility 
system. The existing sanitary waste 
water collection system lacks sufficient 
capacity to serve areas where there will 
be substantial increases in users, such as 
the planned residential development in 
Reuse Area 10. Consequently, it will be 
necessary for the acquiring entity to 
upgrade and improve the existing 
system in those areas where significant 
increases in population would result 
from the proposed redevelopment. 

The Preferred Alternative would not 
have a significant impact on the other 
utility systems that serve Mare Island, 
i.e., water distribution, solid waste 
management, natural gas, electric 
power, and storm water drainage. Navy 
will convey easements and rights-of- 
way to permit the continuing operation 
and maintenance of the 
communications, electricity, and natural 
gas utility systems at Mare Island that 
have already been conveyed to local 
utility providers. 

Implementation of the Preferred 
Alternative would not have any impact 
on existing environmental 
contamination at Mare Island Naval 
Shipyard. Before conveyance, Navy will 
remediate contamination from 
hazardous substances and investigate 
and remove unexploded ordnance in a 
manner that protects human health and 
the environment. If Navy conveys 
property at Mare Island Naval Shipyard 
before completion of the required 
remediation, Navy will endure that the 
property is suitable for disposal for its 


intended use. In either case, Navy will 
inform future property owners about the 
environmental condition of the property 
and may, where appropriate, include 
restrictions, notifications, or covenants 
in deeds to ensure protection of human 
health and the environment in light of 
the intended use of the property. 

No significant adverse impacts would 
be cause by the hazardous materials and 
hazardous waste that may be used and 
generated by the Preferred Alternative. 
The quantity of hazardous materials 
used, stored, and disposed of, and the 
quantity of hazardous waste generated 
on the property will be less under the 
Preferred Alternative than during 
Navy’s use of the Shipyard property. 
Hazardous materials used underthe 
Preferred Alternative will be managed 
according to applicable Federal and 
State regulations. Hazardous wastes 
transported for disposal or generated 
under the Preferred Alternative and 
stored for more than 90 days will be 
controlled by the Resource Conservation 
and Recovery Act of 1976, (RCRA), 42 
U.S.C. § 6901, et seq. 

Navy also analyzed the impacts of 
low-income and minority populations 
pursuant to Executive Order 12898, 
Federal Actions to Address 
Environmental Justice in Minority 
Populations and Low-Income 
Populations, reprinted in 42 U.S.C. 

§ 4321 note. Construction of the 
proposed southern crossing bridge 
could have disproportionate and 
adverse land use, noise, traffic, and air 
quality impacts on the minority and 
low-income residential neighborhood in 
South Vallejo. The acquiring entity 
could avoid adversely affecting this 
neighborhood by siting the Vallejo 
access to the bridge in an industrial area 
at Solano Avenue. 

A separate environmental analysis 
will be conducted, with public 
participation, when the City selects a 
right-of-way for the bridge. Consultation 
and coordination with Federal, State, 
and local environmental and permitting 
agencies will be required throughout the 
project review and approval process. No 
other disproportionately high and 
adverse human health or environmental 
effects would be experienced by 
minority and low-income populations 
as a result of the Preferred Alternative. 

Navy also analyzed the impacts on 
children pursuant to Executive Order 
13045, Protection of Children from 
Environmental Health and Safety Risks, 
dated April 21, 1997. Under the - 
Preferred Alternative, the largest 
concentration of children would be 
present in the residential, educational, 
and recreational areas on Mare Island 
and at the Roosevelt Terrace housing 
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complex in the City of Vallejo. The 
Preferred Alternative would not impose 
any disproportionate environmental 
health or safety risks on children. 
Mitigation 

Implementation of the decision to 
dispose of Mare Island Naval Shipyard 
does not require Navy to perform any 
mitigation measures beyond those 
discussed here. Navy will take certain 
actions to implement existing 
agreements and regulations. These 
actions were treated in the FEIS/EIR as 
agreements or regulatory requirements 
rather than as mitigation. 

As required by Executive Order 
11990, Protection of Wetlands, and 
Executive Order 11988, Floodplain 
Management, Navy will incorporate 
Notices in the conveyance documents 
describing wetland and floodplain uses 
that are restricted under Federal, State, 
and local regulations. Before property is 
conveyed, Navy will execute 
conservation easements or similar real 
estate instruments for the 81 acres of 
wetlands that provide suitable habitat 
for endangered species. 

Before conveying any Shipyard 
property, Navy will record 
representative historic buildings 
according to the standards of the 
Historic American Engineering Record 
or the Historic American Buildings 
Survey, as required by the 
Memorandum of Agreement dated April 
1, 1997. Additionally, in accordance 
with Federal and State laws, Navy will 
include appropriate restrictive 
covenants in the property deeds for any 
parcels where hazardous substances 

remain. As discussed above, Navy will 
inform future property owners about the 
environmental condition of the property 
and may, where appropriate, include 
restrictions, notifications, or covenants 
in deeds to ensure the protection of 
human health and the environment in 
light of the intended use of the property. 

The FEIS/EIR identified and 
discussed those actions that would be 
necessary to mitigate impacts associated 
with the disposal and reuse of Mare 
Island. The acquiring entity, under the 
direction of Federal, State, and local 
agencies with regulatory authority over 
protected resources, will be responsible 
for implementing necessary mitigation 
measures. 


Comments Received on the FEIS 


Navy received comments on the FEIS/ 
EIR from the United States 
Environmental Protection Agency . 
(EPA), the California Department of 
Transportation, the California State 
_ Lands Commission, the Greater Vallejo 
Recreation District, Arc Ecology (a 


private organization), and four 
individuals. All of the substantive 
comments concerned issues already 
discussed in the FEIS/EIR. Those 
comments that require clarification are 
addressed below. 

The California Department of 
Transportation commented that the 
FEIS/EIR did not propose adequate 
mitigation measures for the highway 
interchange on State Route 37 at Mare 
Island’s North Gate. This agency 
suggested that it may be necessary to 
rebuild the interchange to accommodate 
the traffic that would be generated by 
the proposed reuse activities. As 
discussed in the FEIS/EIR, the acquiring 
entity will widen roads leading to and 
from this interchange to reduce 
potential traffic congestion near Mare 
Island’s North Gate. 

The California Department of 
Transportation also commented that the 
FEIS/EIR did not analyze the 
environmental impact of the additional 
traffic on State Route 29 (Sonoma 
Boulevard) that would be generated by 
the southern crossing bridge. The City of 
Vallejo and the California Department of 
Transportation will determine the 
location of the bridge in a future 
planning study. Thereafter, construction 
of the southern crossing bridge will be 
subject to environmental impact 
analysis and permitting requirements. 
At that time, appropriate mitigation 
measures to address any additional 
traffic on State Route 29 can be 
identified. 

The California State Lands 
Commission, Arc Ecology, and two 
private citizens challenged Navy’s 
determination of the amount:of Mare 
Island property that is subject to 
reversion to the State of California. They - 
also requested that Navy consider 
impacts associated with the different 
configuration of reversionary land at 
Mare Island advanced by the State 
Lands Commission. Navy’s 
determination of the amount of property 
that is subject to reversion to the State 
of California is based upon the decision 
of the Supreme Court of the United 
States in United States v. O’Donnell, 
303 U.S. 501 (1938). The impacts that 
could arise from other hypothetical 
configurations of reversionary lands 
need not be considered. 

A private citizen commented that in 
the FEIS/EIR, Navy should also have 
considered alternative uses for certain 
property that reverts to the State of 
California, i.e., the dredge material __ 
disposal ponds. Similarly, Arc Ecololy 
commented that, in addition to the 
Reuse Plan’s proposals for reuse of the 
surplus Shipyard property, Navy should 
also have evaluated in the FEIS/EIR, 


future uses of the reversionary property 
and the property transferred to other 
Federal agencies. 

The reversionary property will revert 
to the State of California by operation of 
law. Since neither Navy nor the City of 
Vallejo can determine the future use of 
this reversionary property, it would not 
be appropriate to include a discussion 
of alternatives for the reuse of such 
property in the FEIS/EIR. Similarly, the 
property transferred to other Federal 
agencies to meet other Federal 
requirements is not surplus to the needs 
of the Federal Government. Therefere, it 
is not being considered for disposal in 
this FEIS/EIR. However, the FEIS/EIR 
does analyze the potential cumulative 
environmental impacts arising out of the 
proposed reuse of the Shipyard 
property, the reuse of base closure 
property by other Federal agencies, and 
the reuse of reversionary property by the 
State of California. 

The Greater Vallejo Recreation 
District commented that additional 
evaluation would be required before 
implementing particular recreational 
ee such as construction of the 

orse stables and rifle range in the 
Regional Park. The FE!S/EIR, however, 
recognizes that future projects and 
redevelopment proposals will be subject 
to CEQA and the City of Vallejo’s zoning 


juirements. 

ae Ecology also commented that 
Navy narrowly defined the disposal 
action to avoid responsibility for 
mitigating environmental impacts that 
may occur after conveyance of the 
Shipyard property. The FEIS/EIR fully 
analyzes the direct environmental 
impacts associated with the disposal of 
surplus:Shipyard property at Mare 
Island andthe indirect environmental 
impacts associated with reuse of that 
property. The FEIS/EIR also clearly 
identifies mitigation related to the direct 
impacts of Navy’s disposal and the 
indirect impacts of reuse. Navy cannot 
control reuse after conveyance of the 
property, and the acquiring entity will 
be responsible for implementing any 
mitigation required by reuse activities. 

A private citizen expressed concern 
that Navy had leased property at Mare 
Island to the City of Vallejo and. 
transferred Shipyard property to other 
Federal agencies before completing the 
FEIS/EIR. Navy leased property at Mare 
Island Naval Shipyard to Vallejo only 
after conducting separate NEPA 
evaluations and preparing appropriate 
NEPA documentation for these interim 
leases. Additionally, the uses allowed 
under these leases are limited to those 
that are substantially the same as Navy’s 
historical uses of the property. 
Moreover, these leases can be cancelled 
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upon 30 days notice if the uses are 
incompatible with this Record of 
Decision. 

Arc Ecology also commented that 
Navy’s use of historical environmental 
conditions as the basis for its 
assessment of the effects of projected 
future impacts could minimize or 
understate future environmental 
impacts. In the FEIS/EIR, Navy 
employed the most recent conditions 
representative of historical full scale 
Navy operations at Mare Island as the 
baseline for evaluating impacts that 
would likely result from the proposed 
reuse. Navy believes that this is an 
appropriate standard to apply when 
future conditions. 

In er comments on the FEIS/EIR, 
Arc Ecology suggested that Navy had 
concluded that as a result of compliance 
with existing laws, there would be no 
environmental impacts. On the contrary, 
Navy identified several potential 
environmental impacts that could occur 
as a result of implementing the Reuse 
Plan. Navy concluded, however, that 
these impacts would be reduced to 
insignificant levels through the required 
compliance with existing Federal, State, 
and local regulations. These include 
compliance with Federal and State air 
pollution emissions regulations and 
guidelines, Federal and State hazardous 
waste management and remediation 
regulations, the Vallego General Plan, 
and the Vallejo Municipal Code. 
Implementation of the Reuse Plan will 
not require mitigation or protection 
beyond the applicable requirements of 
these regulations and guidelines. 

Arc Ecology also commented that 
Navy had incorrectly concluded that the 
proposed redevelopment would be 
consistent with the goals, policies, and 
land use designations set forth in the 
Vallejo General Plan. This comment 
pointed to the need to revise the General 
Plan to take account of the proposed 
reuse. The General Plan Land Use Map 
will be amended to reflect the planned 
reuse, but the amendments to the 
General Plan will fall within and be 
consistent with the current policies and 
goals of the Vallejo General Plan. 

Arc Ecology and a private citizen 
commented that Navy had not 
adequately analyzed the potential 
impacts of future human or ecological 
exposure to currently unknown ~ 
contamination at Mare Island. Navy is 
remediating contamination at Mare 
Island to levels that are protective of 
human health and the environment 
pursuant to the Comprehensive 
Environmental Response, 
Compensation, and Liability Act 
(CERCLA), 42 U.S.C. 9601, et seq., and 
Executive Order 12580, Superfund 


Implementation, dated January 23, 1987. 
If any additional contamination is 
discovered and is attributable to Navy, 
it too would be addressed under 
CERCLA. It would be speculative now 
to identify mitigation measures that 
would address unknown contamination. 
Furthermore, it is unnecessary to an 
analysis of the proposed disposal and 
reuse of the Shipyard. 

A private citizen expressed concern 
that additional minority and low- 
income areas in Vallejo, beyond those 
already identified in the FEIS/EIR, 
would be disproportionately and 
adversely affected by reuse activities on 
and off Mare Island. As discussed in the 
FEIS/EIR, however, only the southern 
crossing bridge (depending upon the 
location selected) could result in 
disproportionately high and adverse 
impacts on a minority and low-income 
population. The other environmental 
impacts identified in the FEIS/EIR 
would occur only on Mare Island where 
no one presently resides or over a broad 
geographic area. Therefore, these 
impacts would not result in 
disproportionately high and adverse 
impacts on minority and low-income 

other private citizen expressed 

concern that future redevelopment 
projects could adversely affect wetlands 
because they may rely upon the general 
wetland map that was included in the 
FEIS/EIR. This citizen asked that Navy 
annotate the FEIS/EIR to state that its 
wetland map is not adequate for project 

lanning. This citizen also suggested 
that the City adopt a mitigation measure 
requiring that project proponents submit 
a wetland delineation approved by the 
United States Army Corps of Engineers 
for any project that would affect lands 
which are not paved, built upon, or 
landscaped. Section 404 of the Clean 
Water Act, 33 U.S.C. 1344, as 
implemented by its regulations, 
provides protection for the wetlands at 
Mare Island. In addition, as required by 
Executive Order 11990, Protection of 
Wetlands, Navy will place a Notice in 
the property conveyance document that 
describes those uses that are restricted 
under Federal, State, and local wetland 
regulations. 

Several comments expressed concern 
that Navy had underestimated the levels 
of police and fire protection services 
required to serve Mare Island and that 
the costs of providing these services 
would result in an overall reduction in 
public services in the City of Vallejo. 
Navy’s analysis in the FEIS/EIR adopted 
projected staffing requirements that 
were provided by the City of Vallejo’s 
Police and Fire Departments during the 
reuse planning process. The Vallejo 


General Plan provides that new 
development should bear the cost of 
extending or upgrading public services. 
It is the policy and practice of the City 
of Vallejo to require a new development 
to pay its fair share of the costs of public 
services generated by the development. 

Several private citizens and Arc 
Ecology, none of whom commented on 
the Draft EIS/EIR, suggested making 
several changes to, or providing 
additional detail concerning, aspects of 
the Reuse Plan and the alternatives. 
They also requested more detailed 
analysis of certain environmental 
impacts. Navy analyzed a reasonable 
range of alternatives in the FEIS/EIR at 
a reasonably specific level. Future reuse 
proposals will be subject to the 
environmental requirements of CEQA 
when particular redevelopment plans 
are submitted to the City of Vallejo for 
its consideration. 


Regulations Governing the Disposal 
Decision 

Since the proposed action 
contemplates a disposal action under 
the Defense Base Closure and 
Realignment Act of 1990 (DBCRA), 
Public Law 101-510, 10 U.S.C. § 2687 
note, Navy’s decision was based upon 
the environmental analysis in the FEIS/ 
EIR and application of the standards set 
forth in DBCRA, the Federal Property _ 
Management Regulations (FPMR), 41 
CFR Part 101-47, and the Department of 
Defense Rule on Revitalizing Base 
Closure Communities and Community 
Assistance (DoD Rule), 32 CFR Parts 174 
and 175. 

Section 101-—47.303--1 of the FPMR 
requires that the disposal of Federal 
property benefit the Federal government 
and constitute the “highest and best 
use” of the property. Section 101— 
47.4909 of the FPMR defines the 
“highest and best use” as that use to 
which a property can be put that 
produces the highest monetary return 
from the property, promotes its 
maximum value, or serves a public or 
institutional purpose. The “‘highest and 
best use” determination must be based 
upon the property’s economic potential, 
qualitative values inherent in the 
property, and utilization factors 
affecting land use such as zoning, 
physical characteristics, and other 


’ private and public uses in the vicinity, 


neighboring improvement, utility 
services, access, roads, location, and 
environmental and historical 
considerations. 

After Federal property has been 
conveyed to non-Federal entities, the 
property is subject to local land use 
regulations, including zoning and 
subdivision regulations and building 
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codes. Unless expressly authorized by 
statute, the disposing Federal agency 
cannot restrict the future use of surplus 
Government property. As a result, the 
local community exercises substantial 
control over future use of the property. 
For this reason, local land use plans and 
zoning affect determination of the 
highest and best use of surplus 
Government property. 

The DBCRA directed the 
Administrator of the General Services 
Administration (GSA) to delegate to the 
Secretary of defense authority to transfer 
and dispose of base closure property. 
Section 2905(b) of DBCRA directs the 
Secretary of Defense to exercise this 
authority in accordance with GSA’s 
property disposal regulations, set forth 
in Part 101-47 of the FPMR. By letter 
dated December 20, 1991, the Secretary 
of Defense delegated the authority to 
transfer and dispose of base closure 
property closed under DBCRA to the 
Secretaries of the Military Departments. 
Under this delegation of authority, the 
Secretary of the Navy must follow 
FPMR procedures for screening and 
disposing of real property when 
implementing base closures. Only 
where Congress has expressly provided 
additional authority for disposing of 
base closure property, e.g., the economic 
development conveyance authority 
established in 1993 by Section 
2905(b)(4) of DBCRA, may Navy apply 
disposal procedures other than those in 
the FPMR. 

In Section 2901 of the National 
Defense Authorization Act for Fiscal 
Year 1994, Public Law 103-160, 
Congress recognized the economic 
hardship occasioned by base closures, 
the Federal interest in facilitating 
economic recovery of base closure 
communities, and the need to identify 
and implement reuse and 
redevelopment of property at closing 
installations. In Section 2903(c) of 
Public law 103-160, Congress directed 
the Military Departments to consider 
each base closure community’s 
economic needs and priorities in the 
property disposal process. Under 
Section 2905(b)(2)(E) of DBCRA, Navy 
must consult with local communities 
before it disposes of base closure 
property and must consider local plans 
developed for reuse and redevelopment 
of the surplus Federal property. 

The Department of Defense’s goal, as 
set forth in Section 174.4 of the DoD 
Rule, is to help base closure 
communities achieve rapid economic 
recovery through expeditious reuse and 
redevelopment of the assets at closing 
bases, taking into consideration local 
market conditions and locally 
developed reuse plans. Thus, the 


Department has adopted a consultative 
approach with each community to 
ensure that property disposal decisions 
consider the Local Redevelopment 
Authority’s reuse plan and encourage 
job creation. As a part of this 
cooperative approach, the base closure 
community’s interests, e.g., reflected in 
its zoning for the area, play a significant 
role in determining the range of 
alternatives considered in the 
environmental analysis for property 
disposal. Furthermore, Section 
175.7(d)(3) of the DoD Rule provides 
that the Local Redevelopment 
Authority’s plan generally will be used 
as the basis for the proposed disposal 
action. 

The Federal Property and 
Administrative Services Act of 1949, 40 
U.S.C. § 484, as implemented by the 
FPMR, identifies several mechanisms 
for disposing of surplus base closure 
property: by public benefit conveyance 
(FPMR § 101—47.303—2); by negotiated 
sale (FPMR § 101-47.304—9); and by 
competitive sale (FPMR § 101—47.304— 
7). Additionally, in, Section 2905(b)(4), 
the DBCRA established economic 
development conveyances as a means of 
disposing of surplus base closure 
property. The selection of any particular 
method of conveyance merely 
implements the Federal agency’s 
decision to dispose of the property. 
Decisions concerning whether to 
undertake a public benefit conveyance 
or an economic development 
conveyance, or to sell property by 


- negotiation or by competitive bid are 


committed by law to agency discretion. 
Selecting a method of disposal 
implicates a broad range of factors and 
rests solely within the Secretary of the 
Navy’s discretion. 
Conclusion 

The City of Vallejo’s proposed reuse 
ef Mare Island Naval Shipyard, reflected 
in the Reuse Plan, is consistent with the 
requirements of the FPMR and Section 
174.4 of the DoD Rule. The LRA has 
determined in its Reuse Plan that the 
property should be used for several 
purposes, including industrial, 
commercial, residential, educational, 
and recreational uses. The property’s 
location, physical characteristics, and 
existing infrastructure as well as the 
current uses of adjacent property make 
it —— for the proposed uses. 

e Preferred Alternative responds to 
local economic conditions, promotes 
rapid economic recovery from the 
impact of the Shipyard’s closure, and is 
consistent with President Clinton’s 
Five-Part Plan for Revitalizing Base 
Closure Communities, which 
emphasizes local economic 


redevelopment and creation of new jobs 
as the means to revitalize these 
communities. 32 CFR Parts 174 and 175, 
59 Fed. Reg. 16123 (1994). Although the 
“No action” alternative has less 
potential for causing adverse 
environmental impacts, this alternative 
would not take advantage of the 
property’s location, physical 
characteristics, and infrastructure or the 
current uses of adjacent property. 
Additionally, it would not foster local 
economic redevelopment of the Mare 
Island Navy Shipyard property. 

The acquiring entity, under the 
direction of Federal, State, and local 
agencies with regulatory authority over 
protected resources, will be responsible 
for adopting practicable means to avoid 
or minimize environmental harm that 
may result from implementing the 
Reuse Plan. 

Accordingly, Navy will dispose of 
Mare Island Naval Shipyard in a manner 
that is consistent with the City of 
Vallejo’s Reuse Plan for the property. 

Dated: October 23, 1998. 

William J. Cassidy, jr., 

Deputy Assistant Secretary of the Navy 
(Conversion And Redevelopment). 

[FR Doc. 98—29560 Filed 114-98; 8:45 am] 
BILLING CODE 3810-FF-M 


DEPARTMENT OF EDUCATION 


Notice of Proposed Information 
Collection Requests 


AGENCY: Department of Education. 


SUMMARY: The Leader, Information 
Management Group, Office of the Chief 
Financial and Chief Information Officer, 
invites comments on the proposed 
information collection requests as 
required by the Paperwork Reduction 
Act of 1995. 

DATES: Interested persons are invited to 
submit comments on or before January 
4, 1999. 

ADDRESSES: Written comments and 
requests for copies of the proposed 
information collection requests should 
be addressed to Patrick J. Sherrill, 
Department of Education, 600 
Independence Avenue, S.W., Room 
5624, Regional Office Building 3, 
Washington, D.C. 20202-4651, or 
should be electronically mailed to the 
internet address Pat Sherrill@ed.gov, or 
should be faxed to 202-708-9346. 

FOR FURTHER INFORMATION CONTACT: 
Patrick J. Sherrill (202) 708-8196. 
Individuals who use a 
telecommunications device for the deaf 
(TDD) may call the Federal Information 
Relay Service (FIRS).at 1-800-877-8339 
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between 8 a.m. and 8 p.m., Eastern time, 
Monday through Friday. . 
SUPPLEMENTARY INFORMATION: Section 
3506 of the Paperwork Reduction Act of 
1995 (44 U.S.C. Chapter 35) requires 
that the Office of Management and 
Budget (OMB) provide interested 
Federal agencies and the public an early 
opportunity to comment on information 
collection requests. OMB may amend or 
waive the requirement for public 
consultation to the extent that public 
participation in the approval process 
would defeat the purpose of the 
information collection, violate State or 
Federal law, or substantially interfere 
with any agency’s ability to perform its 
statutory obligations. The Leader, 
Information Management Group, Office 
of the Chief Financial and Chief 
Information Officer, publishes that 
notice containing proposed information 
collection requests prior to submission 
of these requests to OMB. Each 
proposed information collection, 
grouped by office, contains the 
following: (1) Type of review requested, 
e.g. new, revision, extension, existing or 
reinstatement; (2) Title; (3) Summary of 
the collection; (4) Description of the 
need for, and proposed use of, the 
information; (5) Respondents and 
frequency of collection; and (6) 
Reporting and/or Recordkeeping 
burden. OMB invites public comment at 
the address specified above. Copies of 
the requests are available from Patrick J. 
Sherrill at the address specified above. 

The Department of Education is 
especially interested in public comment 
addressing the following issues: (1) Is 
this collection necessary to the proper 
functions of the Department; (2) will 
this information be processed and used 
in a timely manner; (3) is the estimate 
of burden accurate; (4) how might the 
Department enhance the quality, utility, 
and clarity of the information to be 
collected; and (5) how might the 
Department minimize the burden of this 
collection on the respondents, including 
through the use of information 
technology. 


Dated: November 2, 1998. 
Kent H. Hannaman, 


Leader, Information Management Group, 
Office of the Chief Financial and Chief 
Information Officer. 


Office of Educational Research and 
Improvement 


Type of Review: New. 

Title: School-level Expenditure 
Survey Field Test. 

Frequency: One time. 

Affected Public: Businesses or other 
for-profit; Not-for-profit institutions; 


State, local or Tribal Gov’t, SEAs or 
LEAs. 

Reporting and Recordkeeping Hour 
Burden: 

Responses: 525. 
Burden Hours: 658. 

Abstract: This field test would test the 
procedures and an instrument for 
collecting public school-level 
expenditure data from public school 
district financial officers and private 


- school finance data from private school 


business officers. Currently, national 
school level finance data are not 
available from any source. The public 
school component will satisfy the 
mandate from Congress for the 
development of school-level 
expenditure data collection. School- 
level expenditure data would allow for 
the comparison of per pupil 
expenditures, instructional and 
instructional support expenditures, and 
some program expenditures across 
school types, sizes, regions, and grade 
levels. Comparisons of the resource 
allocation and private schools could 
also be made. 

[FR Doc. 98—29618 Filed 11-4—98; 8:45 am] 
BILLING CODE 4000-01-P 


DEPARTMENT OF EDUCATION 
DEPARTMENT OF LABOR 


The Advisory Council for School-to- 
Work Opportunities; Notice of Renewal 


_ In accordance with the Federal 
Advisory Committee Act, the Secretaries 
of Labor and Education have renewed 
the charter for the Advisory Council for 
School-to-Work Opportunities. 

The Advisory Council for School-to- 
Work Opportunities shall provide 
advice to the Departments of Education 
and Labor on a number of matters 
pertaining to implementation of the 
School-to-Work Opportunities Act of 
1994. The Council shall be responsible 
for: Assessing the progress of School-to- 
Work Opportunities systems 
development and program 
implementation toward achieving the 
goals of the School-to-Work 
Opportunities initiative; providing 
feedback and making recommendations 
to the Steering Committee regarding the 
progress and direction of 
implementation of the School-to-Work 
Opportunities initiative; advising the 
Steering Committee on the effectiveness 
of the new Federal role in providing 
venture capital to States and localities to 
develop School-to-Work systems; and 
reporting periodically to the Steering 
Committee on emerging issues, actions, 
findings and advice; and providing 
input into policy issues, as requested. 


The Council will meet two times a 
year. It will be composed of 
approximately 40 members, with the 
following representation: Educators 
(seven), employers (six), labor (six), 
community groups (five), the general 
public (four), students (two, one 
secondary and one post-secondary), 
parents (two), State officials (four e.g., 
current Governors, State legislators, 
State STWO officials), and local officials 
(four, e.g., mayors, county 
administrators, local STWO officials). 
None of these members shall be deemed 
to be employees of the United States. 

The Council will report to the 
Departments of Education and Labor 
through the School-to-Work 
Opportunities Steering Committee, 
composed of senior executive Federal 
officials from the Departments of 
Education and Labor. It will function 
solely as an advisory body and in 
compliance with the provisions of the 
Federal Advisory Committee Act. Its 
charter will be filed under the Act 
fifteen (15) days from the date of this 
publication. 

Interested persons are invited to 
submit comments regarding the renewal 
of The Advisory Council for School-to- 
Work Opportunities. Such comments 
should be addressed to: Stephanie 
Powers, School-to-Work Office, 400 
Virginia Ave., SW, Room 210, 
Washington, DC 20024. 

Signed at Washington, DC this 30th day of 
October, 1998. 

Richard W. Riley, 

Secretary of Education. 

Alexis M. Herman, 

Secretary of Labor. 

[FR Doc. 98-29645 Filed 11—4—98; 8:45 am] 
BILLING CODE 4510-30-M 


DEPARTMENT OF EDUCATION 
DEPARTMENT OF LABOR 


Office of School-to-Work 
Opportunities; Advisory Council for 
School-to-Work Opportunities; Notice 
of Open Meeting 


SUMMARY: The Advisory Council for 
School-to-Work Opportunities was 
established by the Departments of 
Education and Labor to advise the 
Departments on implementation of the 
School-to-Work Opportunities Act. The 
Council shall assess the progress of 
School-to-Work Opportunities systems 
development and program 
implementation; make 
recommendations regarding pr 

and implementation of the School-to- 
Work Opportunities initiative; advise on 
the effectiveness of the new Federal role 
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in providing venture capital to States 
and localities to develop School-to- 
Work systems and act as advocates for 
implementing the School-to-Work 
framework on behalf of their 
stakeholders. 

Time and Place: The Advisory 
Council for School-to-Work 
Opportunities have an open meeting on 
Tuesday, November 24, 1998 from 9:00 
a.m.—400 p.m. at the Renaissance 
Mayflower Hotel, 1127 Connecticut 
Avenue, NW, Washington, DC 20036. 

Agenda: The agenda for the meeting 
on November 24, 1998 will include 
opening remarks, an overview of 
findings from the National Evaluation of 
School-to-Work and on School-to-Work 
progress measures and discuss issues 
related to sustainability of School-to- 
Work. 

Public Participation: The meeting on 
Tuesday, November 24 from 9:00 a.m.— 
4:00 p.m. will be open to the public. 
Seats will be reserved for the media. 
Individuals with disabilities in need of 
special accommodations should contact 
the Designated Federal Official (DF)), 
listed below, at least 7 days prior to the 
meeting. 

FOR ADDITIONAL INFORMATION CONTACT: 
Stephanie J. Powers, Designated Federal 
Official (DFO), Advisory Council for 
School-to-Work Opportunities, Office of 
School-to-Work Opportunities, 400 
Virginia Avenue, SW, Room 210, 
Washington, D.C. 202/401-6222, (this is 
not a toll free number.) 

Signed at Washington, D.C. this 30th day 
of October, 1998. 

Raymond L. Bramucci, 

Assistant Secretary for Employment and 
Training. 

[FR Doc. 98—29646 Filed 11—4—98; 8:45 am] 
BILLING CODE 4510-30-M 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Docket No. CP99-36-000] 
Equitrans, L.P.; Notice of Application 


October 30, 1998. 

Take notice that on October 27, 1998, 
Equitrans, L.P. (Equitrans), 3500 Park 
Lane, Pittsburgh, PA 15275, filed an 
application pursuant to Section 7(b) of 
the Natural Gas Act (NGA) and the 
Commission’s Regulations thereunder, 
for an order permitting and approving 
the abandonment of individually 
certificated storage service to Equitable 
Gas Company (Equitable) under FERC 
Rate Schedule SS—3. Equitrans states 
that Equitable will convert a portion of 


its FERC Rate Schedule SS-3 
entitlements, in the Total Annual 
Storage Quantity of 1,055,454 Dth with 
a corresponding Maximum Daily 
Withdrawal Quantity of 10,000 Dth and 
a maximum Daily Injection Quantity of 
5,227 Dth to equivalent firm storage 
entitlements under Equitrans’ open- 
access FERC Rate Schedule 115SS, all as 
more fully set forth in the application 
on file with the Commission and open 
to public inspection. 

quitrans states that this conversion 
will permit Equitrans to release its 
storage capacity to its own customers as 
part of its retail customer choice 
program in the State of Pennsylvania. 
Equitrans states that the certificated 
level of service entitlements to all other 
customers will remain unchanged, and 
that no modification of Equitrans’ rates 
is required by this application. 
Equitrans states that it does not propose 
to abandon any facilities as part of this 
application. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before 
November 20, 1998, file with the 
Federal Energy Regulatory Commission, 


. 888 First Street, N.E., Washington, D.C. 


20426, a petition to intervene or a 
protest in accordance with the 
requirements of the Commission’s Rules 
of Practice and Procedure (18 CFR 
385.214 or 385.211) and the Regulations 
under the Natural Gas Act (18 CFR 
157.10). All protests filed with the 
Commission will be considered by it in 
determining the appropriate action to be 
taken but will not serve to make the 
protestants parties to the proceeding. 
Any person wishing to become a party 
to a proceeding or to participate as a 
party in any hearing therein must file a 
petition to intervene in accordance with 
the Commission’s Rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
the jurisdiction conferred upon the 
Federal Energy Regulatory Commission 
by Sections 7 and 15 of the Natural Gas 
Act and the Commission’s Rules of 
Practice and Procedure, a hearing will 
be held without further notice before the 
Commission or its designee on this 
application if no petition to intervene is 
filed within the time required herein, if 
the Commission on its own review of 
the matter finds that a grant of the 
certificate is required by the public 
convenience and necessity. If a petition 
for leave is timely filed, or if the 
Commission on its own motion believes 
that a formal hearing is required, further 
notice of such hearing will be duly 

ven. 

Under the procedure provided for, 

unless otherwise advised, it will be 


unnecessary for Equitrans to appear or 


’ be represented at the hearing. 


David P. Boergers, 

Secretary. 

[FR Doc. 98-29593 Filed 11~4—98; 8:45 am] 
BILLING CODE 6717-01-M 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Docket No. OR99—2-000] 


Lakehead Pipe Line Company Limited 
Partnership; Notice of Offer of 
Settiement 


October 30, 1998. 


Take notice that pursuant to 18 CFR 
385.602, Lakehead Pipe Line Company, 
Limited Partnership (Lakehead), a 
common carrier oil pipeline regulated 
by this Commission, on October 27, 
1998 tendered for filing an Offer of 
Settlement. 

By this offer, Lakehead seeks 
Commission approval for a 
comprehensive settlement agreement 
(1998 Settlement Agreement), which 
was entered into on October 21, 1998 by 
Lakehead and the Canadian Association 
of Petroleum Producers (CAPP), the 
principal representative of the 
producers Lakehead serves. The 1998 
Settlement Agreement is intended to 
govern the rate recovery by Lakehead of 
the costs of three projects for the 
expansion of Lakehead’s capacity and 
the broadening of its capability to 
transport heavier crude oil. Its primary 
features are: 

(1) A cost-of-service based surcharge, 
for 15 years, on terms included as part 
of the settlement of Lakehead’s most 
recent rate case, for recovery of costs 
associated with Lakehead’s portion of 
the System Expansion Program Phase II 
(SEP I); 

(2) An agreed-upon flat-rate surcharge 
for 15 years for recovery of costs 
associated with Lakehead’s portion of 
the so-called Terrace Expansion Project 
(Terrace); and 

(3) An increase in the existing heavy 
oil surcharge from 20 percent of the 
standard rate to as much as 22 percent 
to reflect a planned operational change 
permitting shippers to transport heavier 
grades of crude through the Lakehead 
system. 


In the case of the two expansion- 
related surcharges, the terms of those 
surcharges have been extensively 
negotiated between CAPP and 
Lakehead’s Canadian affiliate Enbridge 
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Pipelines, Inc. (Enbridge),? on behalf of 
itself and Lakehead. The resulting 
agreements have been formally 
approved by the National Energy Board 
of Canada (NEB), and the terms of the 
SEP II surcharge were included in the 
Lakehead rate settlement approved by 
this Commission on October 18, 1996. 
The proposed change to the heavy oil 
surcharge has also been agreed to by 
CAPP and the affected heavy oil 
producers, and has been approved in 
principle by the NEB. This change is 
conditional on CAPP giving notice to 
Enbridge and Lakehead of CAPP’s intent 
to have the higher viscosity limit 
implemented, and on Lakehead’s 
operations being altered to permit 
movement of much heavier crudes than 
could be accommodated in the past. 

Lakehead states that its rates are 
currently governed by the 1996 FERC 
Settlement, which resolved Lakehead’s 
most recent major rate proceeding 
before this Commission. Under the 1996 
FERC Settlement, to the extent 
Lakehead undertakes system capacity 
expansions during the initial five-year 
period, the costs of such expansions can 
be recovered through an incremental 
surcharge to Lakehead’s rates calculated 
in accordance with Appendix D to the 
1996 FERC Settlement. 

The Commission will follow its Rule 
602 procedures for processing this Offer 
of Settlement. Parties seeking to 
comment on any aspect of the proposed 
settlement are required to do so within 
20 days of the date of the filing of this 
Offer of Settlement (Rule 602(f)(2), 18 
CFR 385.602(f)(2)), on or before 
November 16, 1998. Reply comments 
are due November 27, 1998. 

David P. Boergers, 

Secretary. 

[FR Doc. 98-29592 Filed 114-98; 8:45 am] 
BILLING CODE 6717-01-™ 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Project No. 2114-070] 


Public Utility District No. 2 of Grant 
County, Washington; Notice 
Establishing Comment Period for 
Complaint 


October 30, 1998. 

On May 29, 1998, Crescent Bar 
Homeowners Association, Crescent Bar 
Resort Condominium Association, 
Crescent Bar, Inc., and Commercial 


1 Enbridge was formerly known as Interprovincial 
Pipe Line Inc, (IPL). The name was changed to 
Enbridge effective October 7, 1998. 


Leaseholders (collectively, Crescent Bar 


' Residents) filed a complaint with the 


Commission regarding the Priest Rapids 
Hydroelectric Project No. 2114, which is 
located on the Columbia River in 
Chelan, Douglas, Kittitas, Grant, 
Yakima, and Benton Counties, 
Washington. The complaint alleges that 
excess lands containing private homes 
and businesses were unlawfully 
included within the project boundary, 
and should be removed. The 
Commission issued notice of this 
complaint on June 18, 1998.1 

On October 16, 1998, a subgroup of 
Crescent Bar Residents, comprised of 
Crescent Bar Homeowners Association 
and Crescent Bar Resort Condominium 
Association, filed what they termed an 
amended complaint, seeking modified 
land exclusions. If the Commission were 
to treat this filing as an amended 
complaint, parties would be required to 
file answers within 15 days after the 
date of filing, and the amendment 
would become effective at the end of 15 
days if no party filed an answer in 
opposition.? However, because the 
parties filing the amended complaint are 
not the same entities that filed the 
original complaint, the Commission has 
determined that this pleading should be 
considered a separate complaint. 

Pursuant to Rule 213(d) of the 
Commission’s regulations, answers to 
complaints are due within 30 days after 
filing or, if noticed, after publication of 
the notice in the Federal Register, 
unless otherwise ordered.? In general, 
the Commission’s policy is to publish. 
notice in the Federal Register of 
complaints against hydroelectric 
licensees.* 

Any person may file an answer, 
comment, protests, or a motion to 
intervene with respect to the complaint 
in accordance with the requirements of 
the Rules of Practice and Procedure, 18 
CFR 385.210, 385.211, 385.213, and 
385.214. In determining the appropriate 
action to take with respect to the 
complaint, the Commission will 
consider all protests or other comments 
filed, but only those who file a motion 
to intervene in this proceeding in 
accordance with the Commission's rules 
may become a party tc the proceeding.® 
Any answers, comments, or protests 
must be received no later than 30 days 


163 FR 34372 (June 24, 1998). 

2 See 18 CFR 385.215. 

318 CFR 385.213(d) See also 18 CFR 385.202. 

418 CFR 2.1(a)(1)(iii)(). 

5 Because the parties and issues are similar, the 
Commission will consider both complaints 
together, and parties who have already intervened 
in response to the first notice of complaint need not 
file a second motion to intervene in response to this 
notice. 


after publication of this notice in the 
Federal Register. 

David P. Boergers, 

Secretary. 

{FR Doc. 98—29591 Filed 11—3—98; 8:45 am] 
BILLING CODE 6717-01-M 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Docket No. CP99-38-000] 


Texas Eastern Transmission 
Corporation; Notice of Application 


October 30, 1998. 

Take notice that on October 27, 1998, 
Texas Eastern Transmission Corporation 
(Applicant), 5400 Westheimer Court, 
Houston, Texas, 77251-1642, filed in 
Docket No. CP99—38-000 an abbreviated 
application pursuant to Section 7(b) of 
the Natural Gas Act, as amended, and 
Sections 157.7 and 157.18 of the Federal 
Energy Regulatory Commission’s 
(Commission) regulations thereunder, 
for permission and approval to abandon 
a certificated service agreement for Penn 


. Fuel Gas, Inc. (Penn Fuel) under 


Applicant’s Rate Schedule FTS-—5, all as 
more fully set forth in the application 
which is on file with the Commission 
and open to public inspection. 

Applicant proposes to abandon, at 
Penn Fuel’s request, an existing 
individually certificated firm 
transportation service for Penn Fuel and 
at Penn Fuel’s request to convert said 
service to firm open-access 
transportation service under Applicant’s 
Rate Schedule FTS—1 and Part 284 of 
the Commission’s regulations. 
Applicant also requests a waiver of 
Section 12.2 of Rate Schedule FT-1 to 
effectuate the conversion. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before 
November 20, 1998, file with the 
Federal Energy Regulatory Commission, 
888 First Street, N.E., Washington, D.C. 
20426, a petition to intervene or a 
protest in accordance with the 
requirements of the Commission’s Rules 
of Practice and Procedure (18 CFR 
385.214 or 385.211) and the regulations 
under the Natural Gas Act (18 CFR 
157.10). All protests filed with the 
Commission will be considered by it in 
determining the appropriate action to be 
taken but will not serve to make the 
protestants parties to the proceeding. 

Any person wishing to become a party 
to the proceeding or to participate as a 
party in any hearing therein must file a 
petition to intervene in accordance with 
the Commission’s Rules. 
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Take further notice that, pursuant to 
the authority contained in and subject to 
the jurisdiction conferred upon the 
Federal Energy Regulatory Commission 
to Sections 7 and 15 of the Natural Gas 
Act and the Commission’s Rules of 
Practice and Procedure, a hearing will 
be held without further notice before the 
Commission on this application if no 
petition to intervene is filed within the 
time required herein, and if the 
Commission on its own review of the 
matter finds that the abandonment is 
required by the public convenience and 
necessity. If a petition for leave to 
intervene is timely filed, or if the 
Commission on its motion believes that 
a formal hearing is required, further 
notice of such hearing will be duly 
given. 

Under the procedure herein provide 
for, unless otherwise advised, it will be 
unnecessary for Applicant to appear or 
be represented at the hearing. 

David P. Boergers, 

Secretary. 

[FR Doc. 98—29594 Filed 11-4—98; 8:45 am] 
BILLING CODE 6717-01-M 


ENVIRONMENTAL PROTECTION 
AGENCY 


[FRL-6185-7] 


Draft Toxicological Review of Benzene 
(Noncancer Effects): In Support of 
Summary information on the 
Integrated Risk Information System 


AGENCY: Environmental Protection 
Agency. 

ACTION: Notice of extension of public 
comment period. 


SUMMARY: This notice announces the 
extension of the public comment period 
for the external review draft document 
entitled, Toxicological Review of 
Benzene (Noncancer Effects) (NCEA-S— 
0455). The document was prepared by 
the National Center for Environmental 
Assessment-Washington Office (NCEA- 
W) within EPA’s Office of Research and 
Development. 

DATES: In the October 6, 1998, Federal 
Register (63 FR 53654), EPA announced 
a 45-day public comment period from 
October 9 through November 24, 1998. 
The Agency is now extending the public 
comment period to December 31, 1998. 
Comments must be in writing and 
postmarked by the December date. 
ADDRESSES: The document is available 
on the Internet at http://www.epa.gov/ 
ncea under the What’s New and 
Publications menus. A limited number 
of paper copies are available from the 
Technical Information Staff (8623D), 
NCEA-W, telephone: 202-564-3261; 


facsimile: 202-565-0050. If you are 
requesting a paper copy, please provide 
your name, mailing address, and the 
title and number for the draft: 
Toxicological Review of Benzene 
(Noncancer Effects) (NCEA-S-0455). 
Comments may be mailed to the 
Technical Information Staff (8623D), 
NCEA-W, U.S. Environmental 
Protection Agency, Washington, DC 
20460, or delivered to the Technical 
Information Staff at 808 17th Street, 
N.W., 5th Floor, Washington, DC 20074. 
Please submit one unbound original 
with pages numbered consecutively, 
and three copies. For attachments, 
provide an index, number pages 
consecutively with the comments, and 
submit an unbound original and three 
copies. Electronic comments may be 
sent e-mail to benzene.new@epa.gov. 
Please note that all technica 
comments received in response to this 
notice will be placed in a public record. 
For that reason, commentors should not 
submit personal information (such as 
medical data or home address), 
Confidential Business Information, or 
information protected by copyright. Due 
to limited resources, acknowledgments 
will not be sent. 
FOR FURTHER INFORMATION CONTACT: For 
information contact Bob Sonawane 
(202-564-3292) or David Bayliss (202- 
564-3294); mailing address: NCEA-W 
(8623D), U.S. Environmental Protection 
Agency, Washington, DC 20460; 
facsimile: 202-565-0078; e-mail: 
benzene.new@epa.gov. 
SUPPLEMENTARY INFORMATION: This draft 
report provides the scientific basis for 
deriving an oral reference dose (RfD) 
and inhalation reference concentration 
(RfC) for the noncancer health risk from 
exposure to benzene. 


Dated: October 29, 1998. 
William H. Farland, 


Director, National Center for Environmental 
Assessment. 


{FR Doc. 98—29661 Filed 11—-4—98; 8:45 am] 
BILLING CODE 6560-50-P 


ENVIRONMENTAL PROTECTION 
AGENCY 


[OPP-00563; FRL-6044—7] 


State FIFRA Issues Research and 
Evaluation Group (SFIREG) Pesticide 
Operations and Management Working 
Committee; Open Meeting 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 


SUMMARY: The State FIFRA Issues 
Research and Evaluation Group 
(SFIREG) Pesticide Operations and 


Management Working Committee will 
hold a 2-day meeting, November 16 and 
17, 1998. This notice announces the 
location and times for the meeting and 
sets forth the tentative agenda topics. 
The meetings are open to the public. 


DATES: The SFIREG Working Committee 
on Pesticide Operations and 
Management will meet on Monday, 
November 16, 1998, from 8:30 to 5:00 
Sa and Tuesday, November 17, 1998, 
m 8:30 a.m. to 4:00 p.m. 


ADDRESSES: The meeting will be held at: 
The Ronald Reagan National Airport, 
300 Army-Navy Drive, Arlington-Crystal 
City, VA 22202. 
FOR FURTHER INFORMATION CONTACT: By 
mail: Elaine Y. Lyon, Field and External 
Affairs Division, Office of Pesticide 
Programs (7506C), Environmental 
Protection Agency, 401 M St., SW., 
Washington, DC 20460. Office location 
and telephone number: 1921 Jefferson 
Davis Highway, Arlington, VA, CM #2; 
(703) 305-5306; e-mail: 
lyon.elaine@epa.gov. 
SUPPLEMENTARY INFORMATION: The 
tentative agenda of the Working 
Committee on Pesticide Operations and 
Management includes the following. 

1. Update of Pesticide Inspector 
Regulatory Training. 

2. Submission of field data - 6(a)(2) 
rule and/other mechanisms. 

3. Enforcement of FIFRA & other 
Pesticide laws on Federal lands. 

4. Inspector use of credentials. 

5. Antimicrobial compliance program. 

6. Update from the Office of 
Enforcement and Compliance Assurance 

7. Status of PR Notice on Greenhouse 
Pesticide labeling and enforcement. 

8. Labeling issues: 

(a) user compliance with meteorological 
restrictions. 

(b) hazards of handling & disposal of 
swimming pool chemicals/pesticides. 

(c) compliance with surface water 
precautions. 


9. SFIREG registrations issues: 

(a) addition of domestic/homeowner use to 
EPA approved for agriculture use only. 

(b) marketing of concentrated insecticides 
for indoor use/supplemental labels. 

(c) changing labels via “quick” notification 
subsequent to registration. 


10. Update on National 
Environmental Laboratory Accreditation 
Conference policy issues. 

11. Quality management plans/state 
lead agency mandatory compliance. 

12. Update on methy] parathion. 

13. Office of Pesticide Programs 
update: 

(a) bee labeling. 

(b) isoxaflutole conditional registration. 

(c) indoor insecticide label improvement. 
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(d) disclaimers, warranties & limitations of 
liability. 

(e) use of chlorine gas as agricultural 
pesticide. 

(f) modification of Worker Protection 
Standard posting requirements. 


14. ep from committee members. 
15. Other topics as appropriate. 
List of Subjects 
Environmental protection. 
Dated: November 2, 1998. 


Charles Franklin, 

Acting Acting Director, Field and External 
Affairs Division. 

{FR Doc. 98-29790 Filed 11-397; 3:37 pm] 
BILLING CODE 6560-50-F 


ENVIRONMENTAL PROTECTION 
AGENCY 


[OPP-00558; FRL-6042-3] 
Pesticides; Science Policy issues 


Related to the Food Quality Protection 
Act 


AGENCY: Environmental Protection 
_ Agency (EPA). 
ACTION: Notice of availability. 


SUMMARY: To assure that EPA’s science 
policies related to implementing the 
Food Quality Protection Act (FQPA) are 
transparent and open to public 
participation, EPA is soliciting 
comments on two draft science policy 
papers—‘‘Guidance for Submission of 
Probabilistic Exposure Assessments to 
the Office of Pesticide Programs” and 
“Office of Pesticide Program’s Science 
Policy on the Use of Cholinesterase 
Inhibition for Risk Assessments of 
Organophosphate and Carbamate 
Pesticides.” These policies have been 
peer reviewed by the Agency’s FIFRA 
Scientific Advisory Panel and are now 
ready for broader public comment. 
DATES: Written comments for each 
science policy paper, identified by 
separate docket numbers provided in 
the ADDRESSES section, should be 
submitted by January 4, 1999. 
ADDRESSES: The docket number for 
“Guidance for Submission of 
Probabilistic Exposure Assessments to 
the Office of Pesticide Programs” is 
OPP-00559 and for “Office of Pesticide 
Program’s Science Policy on the Use of 
Cholinesterase Inhibition for Risk 
Assessments of Organophosphate and 
Carbamate Pesticides” is OPP—00560. 
By mail, submit written comments 
identified by the docket control number 
listed for each to: Public Information 
and Records Integrity Branch, 
Information Resources and Services 


Division (7502C), Office of Pesticide 
Programs, Environmental Protection 
Agency, 401 M St., SW., Washington, 
DC 20460. In person, deliver comments 
to: Rm. 119, CM #2, 1921 Jefferson Davis 
Highway, Arlington, VA. 


Comments and data may also be 
submitted electronically to: opp- 
docket@epa.gov. Follow the instructions 
under Unit V. of this document. No 
Confidential Business Information (CBI) 
should be submitted through e-mail. 


Information submitted as a comment 
concerning this document may be 
claimed confidential by marking any 
part or all of that information as CBI. 
Information so marked will not be 
disclosed except in accordance with 
procedures set forth in 40 CFR part 2. 

A copy of the comment that does not 
contain CBI must be submitted for 
inclusion in the public record. 
Information not marked confidential 
will be included in the public docket by 
EPA without prior notice. The public 
docket is available for public inspection 


‘in Rm. 119 at the Virginia address given 


above, from 8:30 a.m. to 4 p.m., Monday 
through Friday, excluding legal 
holidays. 


FOR FURTHER INFORMATION CONTACT: For 
“Guidance for Submission of 
Probabilistic Exposure Assessments to 
the Office of Pesticide Programs” 
contact by mail: Kathleen Martin, 
Environmental Protection Agency 
(7509C), 401 M St., SW., Washington, 
DC 20460. Office location, telephone 
number, and e-mail: 1921 Jefferson 
Davis Highway, Arlington, VA, 703— 
308-2857, fax: 703-305-5147, e-mail: 
martin.kathleen@epa.gov. 


For “Office of Pesticide Program’s 
Science Policy on the Use of 
Cholinesterase Inhibition for Risk 
Assessments of Organophosphate and 
Carbamate Pesticides” contact William 
Wooge, Environmental Protection 
Agency (7509C), 401 M St., SW., 
Washington, DC 20460. Office location, 
telephone number, e-mail: 1921 
Jefferson Davis Highway, Arlington, VA, 
703-308-8794, fax: 703-305-5147, e- 
mail: wooge.william@epa.gov. 


SUPPLEMENTARY INFORMATION: 
I. Electronic Availability 


A. Internet 


Electronic copies of this document 
and the two science policy papers are 
available from the EPA Home Page at 
the Federal Register - Environmental 
Documents entry for this document 
under ‘‘Laws and Regulations” (http:// 
www.epa.gov/fedrgstr/). 


B. Fax-on-Demand 


For Fax-on-Demand, use a faxphone 
to call 202-401-0527 and select item 
6021 for the draft document entitled 
“Guidance for Submission of 
Probabilistic Exposure Assessments to 
the Office of Pesticide Programs” and 
item 6022 for the draft document 
entitled “Office of Pesticide Program’s 
Science Policy on the Use of 
Cholinesterase Inhibition for Risk 
Assessments of Organophosphate and 
Carbamate Pesticides.” 


II. Background 


On August 3, 1996, the FQPA was 
signed into law. Effective upon 
signature, the FQPA significantly 
amended the Federal Insecticide, 
Fungicide, and Rodenticide Act (FIFRA) 
and the Federal Food, Drug, and 
Cosmetic Act (FFDCA). Among other 
changes, FQPA established a stringent 
health-based standard (‘‘a reasonable 
certainty of no harm’’) for pesticide 
residues in foods to assure protection 
from unacceptable pesticide exposure; 
provided heightened health protections 
for infants and children from pesticide 
risks; required expedited review of new, 
safer pesticides; created incentives for — 
the development and maintenance of 
effective crop protection tools for 
farmers; required reassessment of 


_existing tolerances over a 10 year 


period; and required periodic re- 
evaluation of pesticide registrations and 
tolerances to ensure that scientific data 
supporting pesticide registrations will 
remain up-to-date in the future. 
Subsequently, the Agency established 
the Food Safety Advisory Committee 
(FSAC) as a subcommittee of the 
National Advisory Council for 
Environmental Policy and Technology 
to assist in soliciting input from 
stakeholders and to provide input to 
EPA on some of the broad policy 
choices facing the Agency and on 
strategic direction for the Office of 
Pesticide Programs (OPP). The Agency 
has used the interim approaches 
developed through discussions with 
FSAC to make regulatory decisions that 
met FQPA’s standard but that could be 
revisited if additional information 
became available or as the science 
evolved. As EPA’s approach to 
implementing the scientific provisions 
of FQPA has evolved, the Agency has 
sought independent review and public 
participation, often through 
presentation of many of the science. 
policy issues to the FIFRA Scientific 


. Advisory Panel (SAP), a group of 


independent, outside experts who 
provide peer review and scientific 
advice to OPP. 
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In addition, as directed by Vice 
President Albert Gore, EPA has been 
working with the U.S. Department of 
Agriculture (USDA) and another 
subcommittee of NACEPT, the 
Tolerance Reassessment Advisory 
Committee (TRAC), chaired by the EPA 
Deputy Administrator and the USDA 
Deputy Secretary, to address FQPA 
issues and implementation. TRAC 
comprises more than 50 representatives 
of affected user, producer, consumer, 
public health, environmental, states, 
and other interested groups. The TRAC 
has met five times as a full committee 
from May 27, 1998 through September 
16, 1998. 

The Agency has been working with 
the TRAC to ensure that its science 
policies, risk assessments of individual 
pesticides, and process for decision 
making are transparent and open to 
public participation. An important 
product of these consultations with 
TRAC is the development of a 
framework for addressing key science 
policy issues. The Agency decided that 
the FQPA implementation process 
would benefit from initiating notice and 
comment on the major science policy 
issues. 

The TRAC identified nine science 
policy issue areas they believe were key 
to implementation of FQPA and 
tolerance reassessment. The framework 
calls for EPA to provide one or more 
documents for comment on each of the 
nine issues by announcing their 
availability in the Federal Register. In 
addition to comments received in 
response to these Federal Register 
notices, EPA will consider comments 
received during the TRAC meetings. 
Each of these issues is evolving and in 
a different stage of refinement. 
Accordingly, as the issues are further 
refined by EPA in consultation with 
USDA and others, they may also be 
presented to the SAP. 

In accordance with the framework 
described in a separate notice published 
in the Federal Register of October 29, 
1998 (63 FR 58038) (FRL-6041-—5), EPA 
is issuing a series of draft documents 
concerning nine science policy issues 
identified by the TRAC that are related 
to the implementation of FQPA. This 
notice announces the availability of two 
draft documents. The first paper relates 
to science policy area #2 (Dietary 
exposure and Monte Carlo techniques) 
as described in the framework notice 
published in the Federal Register of 
October 29, 1998 (63 FR 58038); this 
paper is one of three papers that will be 
issued for comment. The second paper 
addresses science policy area #9 
(Cholinesterase (ChE) Inhibition) as 
described in the framework notice 


published in the Federal Register of 
October 29, 1998 (63 FR 58038); it is the 
only paper for this area. 


Ill. Summary of Draft Papers 


A. Guidance for Submission of 
Probabilistic Exposure Assessments to 
the Office of Pesticide Programs 

EPA assesses pesticide dietary 
exposure from raw and processed foods 
using two distinct pieces of information: 
The amount of pesticide residue that is 
present in and on food (i.e., the residue 
level) and the types and amounts of 
food that we eat (i.e., food 
consumption). The residue information 
comes from the numerous crop field 
trials and other sources where the 
amount of pesticide residues on a given 
commodity is measured. Consumption 
information comes primarily from 
USDA surveys of what people eat. In the 
past, EPA has used the Dietary Risk 
Evaluation System (DRES) to combine 
the residue and food consumption 
information with data on a pesticide’s 
toxicity to calculate acute and chronic 
dietary risk from food. This 
deterministic model calculates an 
average value (sometimes referred to as 
a “point” estimate) for these exposure 
and risk assessments. 

The science of risk assessment is 
constantly evolving. As better methods 
and techniques are developed, the 
Agency strives to incorporate these into 
its risk assessment methodologies. Over 
the last few years, a new technique has 
been applied to estimating acute 
pesticide dietary exposure during a 
single day, which is a probabilistic 
evaluation called Monte Carlo analysis. 
A probabilistic analysis uses the entire 
range of data from the numerous crop 
field trial studies or other sources to 
better estimate the distribution of 
exposure to the residues for the 
population of concern. This technique 
allows for a more realistic estimate of 
exposure, and depicts the variability in 
exposure that results from differences in 
individual eating patterns as well as 
differences in the levels of pesticide 
residues on food. 

The Agency has been developing 
guidance on how to conduct 
probabilistic exposure assessments for 
pesticides as well as guidance to Agency 
reviewers on how to evaluate such 
assessments. In March 1998, draft 
guidance was presented to the SAP. The 
SAP was very supportive of the 
proposed guidance document and in 
general agreed with the proposed 
approach. EPA has since revised the 
draft guidance, incorporating the SAP’s 
advice. Today, this revised draft 
guidance is being made available for 


public comment. EPA is inviting public 
comment on several issues listed in Unit 
IV.A. 


The draft guidance is related to two of 
the other nine TRAC science policy 
issues as follows: 


1. Dietary exposure estimates (science 
policy issue area #4). Dietary exposure 
estimates derived from probabilistic 
assessments are one input in the overall 
assessment of dietary exposures. 

2. Aggregate exposure (science policy 
issue area #7). Again, exposure 
estimates derived from probabilistic 
assessments are part of the aggregate 
exposures. Also, the use of probabilistic 
techniques is being discussed among the 
scientific community as a method for 
aggregating exposure from multiple 
sources and pathways. 

The draft guidance is not intended to 
address the following two other related 
issues: 

1. The procedures (statistical and 
otherwise) used to address situations 
where no residue is detected. 


2. The rationale for the Agency’s 
interim decision to regulate at the $9.9th 
percentile of exposure when using 
probabilistic exposure evaluation 
techniques. 

Separate issue papers will be 
prepared according to the schedule in 
the framework Federal Register notice 
to deal with these two topics. 


A number of comments were 
provided by various industry and public 
interest groups in response to the TRAC 
meetings, which began in May 1998. 
Commenters included the Natural 
Resources Defense Council (NRDC}, the 
National Food Processors Association 
(NFPA), Latham and Watkins, and the 
Implementation Working Group (IWG). 
However, only IWG’s comments related 
to the draft guidance announced (in 
revised form) in this Federal Register 
notice. The IWG, a coalition of farm, 
food, pesticide manufacturing, and pest 
management organizations, provided a 
“road map” report entitled “A Science- 
Based Workable Framework for 
Implementing the Food Quality 
Protection Act.” The IWG report stated 
that the Agency should more fully 
utilize probabilistic techniques for 
dietary, non-dietary and aggregate 
exposure assessments and that EPA 
regulatory staff should become more 
familiar with the concepts of using 
probabilistic analysis in decision 
making. 
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B. Office of Pesticide Program’s Science 
Policy on the Use of Cholinesterase 
Inhibition for Risk Assessments of 
Organophosphate and Carbamate 
Pesticides 


Most organophosphate (OP) and 
certain carbamate insecticides exert 
their toxic effects on insects and 
mammals by the mechanism of ChE 
inhibition. Communication between a 
large number of nerve cells in the 
peripheral and central nervous system is 
by means of acetylcholine, a neuro- 
transmitter. Acetylcholinesterase is the 
enzyme that breaks down acetylcholine 
after it has communicated the nerve 
signal between two nerve cells or nerve 
and muscle cells. Inhibition of this 
enzyme prolongs the action of 
acetylcholine and results in the acute. 
toxic effects known for these chemicals 
such as nausea, dizziness, confusion 
and, at high concentrations, more 
serious effects such as respiratory 
paralysis and death. This can also result 
in chronic effects that have been 
observed with many of these 
insecticides. Measures of cholinesterase 
levels in the blood or nervous system 
after exposure to OPs and certain 
carbamates have become the most 
common endpoint used in risk 
assessments of these chemical classes. 
For at least the last 10 years, EPA has 
used plasma, red blood cells, and/or 
brain ChE inhibition as the basis for 
determining critical effect levels and 
setting reference doses. 

Over the last several years, the 
Agency has engaged with outside 
scientists and the regulatory community 
about which measures of ChE inhibition 
may be used for setting reference doses 
in risk assessments. Much of the 
discussion focused on two issues: 

1. The role of blood measures, since 
blood cholinesterases are not part of the 
nervous system and therefore are only 
an indirect measure of neurotoxicity. 

2. Whether plasma cholinesterases 
should be treated differently from red 
blood cell cholinesterases. 

In June 1997, the Agency made a 
presentation to the SAP including a 
literature review, a series of case 
studies, a summary of activities related 
to methodology of ChE measurement, 
and a briefing. This briefing paper 
presented to the SAP, “Office of 
Pesticide Programs Science Policy on 
the Use of Cholinesterase Inhibition for 
Risk Assessment of Organophosphate 
and Carbamate Pesticides” (draft, April 
30, 1997), provided EPA’s analysis of 
the issues and options and its proposed 
policy to use a weight of evidence 
approach that would consider all of the 
data that might result in the use of ChE 


measures in plasma, red blood cells, 
and/or the brain for defining critical 
effects. In addition, EPA also asked the 
SAP about the feasibility of using 
measures of peripheral nervous system 
tissue to replace blood measures, which 
largely serve as indirect estimators of 
ChE inhibition in the peripheral 
nervous system in animals. The report 
of the SAP addresses these issues and is 
also included in the docket. The 
Agency’s briefing paper cited above has 
been updated and is being made 
available for comment with this notice. 


The IWG prepared a paper evaluating 
several science policy issues relating to 
EPA’s implementation of FQPA. Issue 
paper II of the IWG report discussed the 
choice and use of endpoints in risk 
assessments of ChE inhibitors and 
provided a number of comments about 
their use. The IWG asserted several 
opinions: that ChE inhibition in blood 
itself is not an adverse effect; that use 


of ChE inhibition in blood has the effect 


of adding a safety factor; and that the 
additional safety factor should be 
considered when applying other safety 
factors related to infants and children. 


During the public comment period for 


the SAP review, the Acute 
Cholinesterase Risk Assessment Work 
Group, a group of pesticide 
manufacturing organizations, proposed 
a complex alternative policy for using 
measures of ChE inhibition in risk 
assessments. They proposed not using 
plasma measures, reducing the 
uncertainty factor for red blood cell 
measures, establishing a generic 
threshold of 20 percent difference for 
blood or brain measures, and provided 
other comments. 


The Natural Resources Defense 
Council, an environmental group, in a 
brief oral presentation to the SAP, 
provided general support for the 
Agency’s proposed policy, but 
emphasized the need for broader pre- 


natal and post-natal testing of pesticides 
to provide more data specific to fetuses, 


infants, and children. This would, in 
their view, include both cholinesterase 
data and data on a variety of 
neurological functions, including in 
particular learning and memory. 


Other regulatory bodies (i.e., agencies 
from California and Canada) and public 


commenters from outside the United 
States (including scientists from Great 
Britain and individual physicians who 
have worked with the World Health 
Organization) described their own 
policies and how those policies 


generally placed less reliance on plasma 


measures of ChE inhibition as a risk 
assessment endpoint. 


IV. Questions/Issues for Comment 


A. Guidance for Submission of 
Probabilistic Exposure Assessments to 
the Office of Pesticide Programs 

1. Should outlier data points in 
residue or consumption data sets be 
excluded from consideration? If so, then 
what should be the criteria for 
excluding a data point from either food 
consumption or residue data sets on the 
grounds that it is an outlier? 

2. What criteria should be used to 
determine if a data set is sufficiently 
“representative” of the population of 
interest to be used in a probablistic 
assessment? Are there minimum size or 
Quality Assurance/Quality Control (QA/ 
QC) requirements that should be met? 

3. Should the Agency allow exposure 
assessments to include data reflecting 
the range of typical application 
parameters? Are the conditions for 
accepting residue data based on typical 
parameters appropriate, or should they 
be modified? 

4. Do the currently available 
consumption data permit probabilistic 
assessment of chronic dietary risk? If 
not, is there an appropriate process for 
using the available consumption data to 
permit probabilistic assessment of 
chronic dietary risk? 

5. Is there a process or procedure 
which would allow the Agency to 
utilize post-farm monitoring data on 
composite samples (e.g., from the Food 
and Drug Administration (FDA), USDA, 
and State pesticide monitoring data) to 
assess acute dietary exposure for 
unblended commodities? 

6. Is it appropriate to assess acute 
dietary risk on a population basis, and 
to assess short- and intermediate-term 
occupational and residential exposure 
on an exposed-individual basis? If it is 
more appropriate to assess short- and 
intermediate-term occupational and 
residential risk on a population basis, is 
there a process to do so? 

7. What changes or additions to the 
document would improve its readability 
and make it easier for general audiences 
to understand? For example, would it be 
helpful to include a glossary of terms? 
Are there key scientific concepts that 
need to be better explained for a lay 
audience? Would the addition of a case 
study make any of the concepts easier 
to understand? 


B. Office of Pesticide Program’s Science 
Policy on the Use of Cholinesterase 
Inhibition for Risk Assessments of 
Organophosphate and Carbamate 
Pesticides 


1. How should EPA use measures of 
ChE inhibition in plasma, red blood 
cells, and brain in determination of 
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critical effect levels and setting 
reference doses? 

2. Should plasma and red blood cell 
measures of ChE inhibition be treated 
differently from brain measures of ChE 
inhibition and/or from one another? 

3. How should measures of peripheral 
tissues be used in these processes of risk 
assessment, both in a practical sense 
and a science policy sense? 

4. Can measures of ChE inhibition in 
peripheral tissues, such as the heart and 
salivary glands, be used as a supplement 
or even an alternative to blood 
measures? 

5. Should comparative data on ChE 
inhibition in the young exposed pre- 
natally, during infancy (nursing), and 
during childhood be considered 
essential for defining the relative 
sensitivity of the young and adults? 

6. Are other measures, such as 
functional measures of clinical signs, or 
learning and memory, similarly 
important? : 

Based on special additional 
recommendations of the SAP, EPA 
wishes to highlight two other issues for 
public comment. 

The first is the SAP’s 
recommendation that plasma 
cholinesterase be differentiated by use 
of selective inhibitors into 
acetylcholinesterase and 
butyrylcholinesterase. At present, most 
animal studies received by EPA do not 
differentiate between these enzymes. An 
important part of the argument made for 
consideration of plasma activity was the 
fact that for rat studies, nearly half of 
the plasma cholinesterase is 
acetylcholinesterase, identical to the 
neuronal form. Such differential 
analyses would provide additional data 
on this topic. 

7. Should EPA require the 
differentiation of acetylcholinesterase 
and butyryicholinesterase in plasma, 
and how might this data be used? ~ 

The second is the SAP’s 
recommendation that EPA ask for 
receptor binding assays for long term 
studies. A common consequence of 
prolonged ChE inhibition in the nervous 
system is the down regulation of 
cholinergic receptors. This represents a 
longer term response to exposure than 
the inhibition of enzyme activity. This 
effect might be differentially affected by 
some chemicals, .and its time course 
might differ from enzyme activity. Such 
data would help to broaden the data 
base on which to characterize the 
hazards of these chemicals. 

8. Should EPA require receptor 
binding assays for long term (subchronic 
and chronic) studies, and how should 
such data be interpreted? 


9. A number of parameters related to 
the neurotoxicological potential of 
cholinesterase-inhibiting pesticides are 
measured and considered when 
developing a hazard characterization for 
these chemicals. Some of these 
parameters (e.g., clinical signs) 
represent direct observations of this 
potential; others serve as surrogates 
(e.g., inhibition of red cell 
cholinesterase) for potential effects not 
currently measured or observed directly. 
OPP has proposed to use a weight-of- 
the-evidence approach when 
characterizing the hazard of these 
chemicals and developing health-based 
benchmarks such as reference doses. A 
weight-of-the-evidence approach 
obligates the risk assessor to consider all 
of the study results as a whole, rather 
than focusing on any single result in 
isolation of the others. Is this approach 
a reasonable means for evaluating the 
overall significance of the potential 
neurotoxic effects associated with this 
type of pesticide? 

10. What changes or additions to the 
document would improve its readability 
and make it easier for general audiences 
to understand? For example, would it be 
helpful to expand the glossary of terms? 
Are there key scientific concepts that 
need to be better explained for a lay 
audience? Would the addition of more 
examples make the concepts easier to 
understand? 


V. Public Record and Electronic 
Submissions 

A record has been established for 
these policy guidances under docket 
control numbers OPP-00559 and OPP-— 
00560 (including comments and data 
submitted electronically as described 
below). A public version of this record, 
including printed, paper versions of 
electronic comments, which does not 
include any information claimed as CBI, 
is available for inspection from 8:30 
a.m. to 4 p.m., Monday through Friday, 
excluding legal holidays. The official 
record is located at the Virginia address 
in “ADDRESSES” at the beginning of 
this document. 

Electronic comments can be sent 
directly to EPA at: 

opp-docket@epa.gov 


Electronic comments must be 
submitted as an ASCII file avoiding the 
use of special characters and any form 
of encryption. Comment and data will 
also be accepted on disks in 
Wordperfect 5.1/6.1 or ASCII file 
format. All comments and data in 
electronic form must be identified by 
the docket control numbers OPP—00559 
and OPP-00560. Electronic comments 


on this notice may be filed online at 
many Federal Depository Libraries. 


VI. Contents of Docket 


Documents that are referenced in this 
notice document will be inserted in the 
docket under the document control 
numbers OPP—00559 and OPP-00560. 
In addition, documents referenced in in 
the framework notice, which published 
in the Federal Register on October 29, 
1998 (63 FR 58038) will also be inserted — 
in the docket under docket control 
number OPP-00557. 


List of Subjects 

Environmental protection, 
Administrative practice and procedure, 
Agricultural commodities, Pesticides 
and pests. 

Dated: October 30, 1998. 
Lynn R. Goldman, 


Assistant Administrator for Prevention, 
Pesticides and Toxic Substances. 


[FR Doc. 98—29665 Filed 11—4—98; 8:45 am] 
BILLING CODE 6560-50-F 


ENVIRONMENTAL PROTECTION 
AGENCY 


[OPPTS--51917; FRL-6040-7] 


Certain Chemicals; Premanufacture 
Notices 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 


SUMMARY: Section 5 of the Toxic 
Substances Control Act (TSCA) requires 
any person who intends to manufacture 
or import a new chemical to notify EPA 
and comply with the statutory 
provisions pertaining to the 
manufacture or import of substances not 
on the TSCA Inventory. Section 5 of 
TSCA also requires EPA to publish 
receipt and status information in the 
Federal Register each month reporting 
premanufacture notices (PMN) and test 
marketing exemption (TME) application 
requests received, both pending and 
expired. The information in this 
document contains notices received 
from September 1, to September 30, 
1998. 
ADDRESSES: Written comments, 
identified by the document control 
number “[OPPTS—51917]” and the 
specific PMN number, if appropriate, 
should be sent to: Document Control 
Office (7407), Office of Pollution 
Prevention and Toxics, Environmental 
Protection Agency, 401 M St., SW., Rm. 
ETG—099 Washington, DC 20460. 
Comments and data may also be 
submitted electronically by sending 
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electronic mail (e-mail) to: 
oppt.ncic@epamail.epa.gov. Electronic 
comments must be submitted as an 
ASCII file avoiding the use of special 
characters and any form of encryption. 
Comments and data will also be 
accepted on disks in WordPerfect in 5.1/ 
6.1 file format or ASCII file format. All 
comments and data in electronic form 
must be identified by the docket number 
[OPPTS-51917]. No Confidential 
Business Information (CBI) should be 
submitted through e-mail. Electronic 
comments on this notice may be filed 
online at many Federal Depository 
Libraries. Additional information on 
electronic submissions can be found 
under “SUPPLEMENTARY 
INFORMATION” of this document. 

FOR FURTHER INFORMATION CONTACT: 
Susan B. Hazen, Director, 
Environmental Assistance Division 
(7408), Office of Pollution Prevention 
and Toxics, Environmentai Protection 
Agency, Rm. E-531, 401 M St., SW., 
Washington, DC, 20460, (202) 554-1404, 
TDD (202) 554—0551; e-mail: TSCA- 
Hotline@epamail.epa.gov. 
SUPPLEMENTARY INFORMATION: Under the 
provisions of TSCA, EPA is required to 
publish notice of receipt and status 
reports of chemicals subject to section 5 
reporting requirements. The notice 
requirements are provided in TSCA 
sections 5(d)(2) and 5(d)(3). Specifically, 
EPA is required to provide notice of 
receipt of PMNs and TME application 
requests received. EPA also is required 
to identify those chemical submissions 
for which data has been received, the 
uses or intended uses of such chemicals, 
and the nature of any test data which 
may have been developed. Lastly, EPA 
is required to provide periodic status 
reports of all chemical substances 
undergoing review and receipt of 
notices of commencement. 

A record has been established for this 
notice under docket number “[OPPTS— 
51917]” (including comments and data 
submitted electronically as described 
below). A public version of this record, 
including printed, paper versions of 
electronic comments, which does not 


include any information claimed as CBI, 
is available for inspection from 12 noon 
to 3 p.m., Monday through Friday, 
excluding legal holidays. The public 
record is located in the TSCA 
Nonconfidential Information Center 
(NCIC), Rm. NEM-B607, 401 M St., SW., 
Washington, DC 20460. 

Electronic comments can be sent 
directly to EPA at: 

oppt.ncic@epamail.epa.gov 

Electronic comments must be 
submitted as an ASCII file avoiding the 
use of special characters and any form 
of encryption. 

The official record for this notice, as 
well as the public version, as described 
above will be kept in paper form. 
Accordingly, EPA will transfer all 
comments received electronically into 
printed, paper form as they are received 
and will place the paper copies in the 
official record which will also include 
all comments submitted directly in 
writing. The official record is the paper 
record maintained at the address in 
“ADDRESSES” at the beginning of this 
document. : 

In the past, EPA has published 
individual notices reflecting the status 
of section 5 filings received, pending or 
expired, as well as notices reflecting 
receipt of notices of commencement. In 
an effort to become more responsive to 
the regulated community, the users of 
this information and the general public, 
to comply with the requirements of 
TSCA, to conserve EPA resources, and 
to streamline the process and make it 
more timely, EPA is consolidating these 
separate notices into one comprehensive 
notice that will be issued at regular 
intervals. 

In this notice, EPA shall provide a 
consolidated report in the Federal 
Register reflecting the dates PMN 
requests were received, the projected 
notice end date, the manufacturer or 
importer identity, to the extent that such 
information is not claimed as 
confidential and chemical identity, 
either specific or generic depending on 
whether chemical identity has been 
claimed confidential. Additionally, in 


this same report, EPA shall provide a 
listing of receipt of new notices of 
commencement. 


EPA believes the new format of the 
notice will be easier to understand by 
the interested public, and provides the 
information that is of greatest interest to 
the public users. Certain information 
provided in the earlier notices will not 
be provided under the new format. The 
status reports of substances under 
review, potential production volume, 
and summaries of health and safety data 
will not be provided in the new notices. 

EPA is not providing production 
volume information in the consolidated 
notice since such information is 
generally claimed as confidential. For 
this reason, there is no substantive loss 
to the public in not publishing the data. 
Health and safety data are not 
summarized in the notice since it is 
recognized as impossible, given the 
format of this notice, as well as the 
previous style of notices, to provide 
meaningful information on the subject. 
In those submissions where health and 
safety data were received by the Agency, 
a footnote is included by the 
Manufacturer/Importer identity to 
indicate its existence. As stated below, 
interested persons may contact EPA 
directly to secure information on such 
studies. 

For persons who are interested in data 
not included in this notice, access can 
be secured at EPA Headquarters in the 
NCIC at the address provided above. 
Additionally, interested parties may 
telephone the Document Control Office 
at (202) 260-1532, TDD (202) 554-0551, 
for generic use information, health and 
safety data not claimed as confidential 
or status reports on section 5 filings. 

Send all comments to the address 
listed above. All comments received 
will be reviewed and appropriate 
amendments will be made as deemed 
necessary. 

This notice will identify: (I) PMNs 
received; (II) TMEs received; (III) 
Notices of Commencement to 
manufacture/import. 


|. 162 PREMANUFACTURE NOTICES RECEIVED FROM: 09/01/98 To 09/30/98 


Manufacturer/Importer Use 


P-98-1154 | 09/01/98 | 11/30/98 | CBI 


P-98-1155 | 08/31/98 


11/29/98 | CBI 


(G) Lubricant Additive 


and printing inks 


(G) Binder for graphic arts coatings 


(G) Adhesive filin on a tissue carrier 


(G) Reaction product of ethoxylated 
fatty amines and 
ammoniummolybate 

(G) 2,5-furandione, polymer eith 
ethenylbenzene,  4-[(1-oxo-2-pro- 
penyl) oxylalkyl propyl ester, am- 
monium salt* 

(G) Acrylic polymer amine salt 


| 
Projected 
Case No. Notice 
End Date 
P-98-1156 | 09/01/98 11/30/98 | CBI 


Federal Register/Vol. 63, No. 214/Thursday, November 5, 1998/ Notices 


|. 162 PREMANUFACTURE NOTICES RECEIVED FROM: 09/01/98 To 09/30/98—Continued 


Case No. 


Received 
Date 


Projected 
Notice 
End Date 


Manufacturer/Importer 


Use 


Chemical 


P-98-1157 


P-98—1158 
P-98-1159 


P-98—1161 


P-98-1162 


P-98-1163 


P-98—1164 


P-98-1165 


P-98—1166 
P-98—1167 


P-98-1168 
P-98-1169 
P-98-1170 
P-98-1171 
P-98-1172 
P-98-1173 
P-98-1174 
P-98-1175 


P-98-1176 


P-98—-1177 
P-98-1178 
P-98-1179 
P-98—1180 
P-98—1181 


P-98—1187 


08/31/98 
09/01/98 
09/01/98 
08/31/98 


09/01/98 


11/29/98 
11/30/98 
11/30/98 
11/29/98 


11/30/98 


CBi 
CBI 
CBI 
Elf Atochem North 


America, Inc. 
Allied Signal, Inc. 


Allied Signal, inc. 


Allied Signal, inc. 


Allied Signal, Inc. 


CBI 
CBI 


Shin-etsu Silicones of 
America, Inc 

CBi 

OMG Americas, Inc. 

OMG Americas, Inc. 

OMG Americas, Inc. 


OMG Americas, Inc. 


Mona Industries, Inc. 


(S) Raw material used in the manu- 
facture of photoresist 

(G) Grease additive 

Nickel plating additive 

(G) 


(S) Coating (radiation curable); inks 
(radiation curable); adhesive (radi- 
ation curable) 


(S) Coating (radiation curable); inks 
(radiation curable); adhesive (radi- 
ation curable) 

(S) Coating (radiation curable); inks 
(radiation curable); adhesive (radi- 
ation curable) 

(S) Coating (radiation curable); inks 
{radiation curable); adhesive (radi- 
ation curable) 

(G) Non-dispersive use 

(G) Painting material 


(S) Rust preventive for metals 

(G) Resin for coating 

(G) Resin for coating 

(G) Coating additive 

(G) Stabilizer for polymerization 

(G) Component of structural material 
(G) Fuel additive 

(S) Chemical Intermediate; coatings 

(S) Ingredient for rubber compounds 


(G) Rheology ‘modifier for aqueous 
systems 
(S) Fuel oil additive / diesel additive 


(S) PVC stabilizer 
(S) PVC stabilizer 
(S) PVC stabilizer 


(S) PVC Stabilizer 


(S) Metal working; household, indus- 
trial and institutional surfactants, 
detergents, emilsifiers; personal 
care 

(S) Metal working; household, indus- 
trial and institutional surfactants, 
detergents, emilsifiers; personal 


care 

(S) Metal working; household, indus- 
trial and institutional surfactants, 
detergents, emilsifiers; personal 
care 

(S) Metal working; household, indus- 
trial and_ institutional surfactants, 
detergents, emiisifiers; personal 


care 

(S) Metal working; household, indus- 
trial and institutional surfactants, 
detergents, emilsifiers; personal 
care 

(G) Industrial adhesive component for 
open, non-dispersive use 


(G) Acetal blocked phs 


(G) Oxoaluminum acylate complex 
(G) Unsaturated aliphatic amine, salt 


(1: 
,3-benzenedicarboxylic acid, bis 


[(ethenylox- 
(S) 1,4-benzendicarboxylic acid, bis 

[4-ethenyloxy)butyljester* 


(S) 1,4-benzenedicarboxylic acid, bis 
cyclohexy/]methyljester* 

(S) 1,2,4-henzenetricarboxyiic acid, 
tris [4-(ethenyloxy)butyl] ester” 


(G) Blocked aromatic isocyanate 
(G) Epoxidized styrene-butadien co- 


(G) Aliphatic acid, caicium salt 
(G) Modified acrylic resin 

(G) Modified acrylic resin 

(G) Long chain amide/ester 
(G) Amine salt of organic acid 
(G) Organic silicon compound 
(G) Amine fatty acid salt 

(G) Acrylic Polymer 

(G) Polyfluoroalkylether 


moddified 
acid (z)-cerium 


(S) 2-butenedioic acid (z)-, mono-C#— 
C'!0-ijsoalkyl esters, C? rich* 

(S) 2-butenedioic acid (z)-, mono-C?— 
C'!-isoalkyl esters, C!° rich* 

(S) 2-butenoic acid, 4,4’- 
Oxo-,(Z,Z)-, 
esters, C9-rich 

(S) acid, 4,4- 
Oxo-,(Z,Z)-, di-C°-C!!-isoalkyl 
esters, C!0-rich* 

(S) Amides, coco, (hydroxyethyl), 
propoxylated* 


(S) Amides, soya, m(hydroxyethyl), 
propoxylated* 


(S) Amides, tall-oil, n-(hydroxyethyl), 
propoxylated 


(S) Amides, milk fatty, sileaieiee, 
ethyl), propoxylated* 


(S) Amides, tallow, m(hydroxyethy)), 
propoxylated* 


(G) Phenol-resorcino!l resin sulfonic 
acid, sodium salt 


59785 
(S) Urea, monomethanesulfonate 
09/01/98 113098 | 
. 
(09/01/98 | 11/3098 | | 
09/01/98 | 11/30/98 
09/01/98 | 11/30/98 
polymer 
09/02/98 12/01/98 | Alox Corporation 
09/02/98 | 12/01/98 | CBI 
09/02/98 + | 12/01/98 | CBI 
09/02/98 | 12/01/98 | CBI 
09/03/98 | 12/02/98 | CBI 
09/04/98 | 12/03/98 | CBI 
09/04/98 | 12/03/98 | CBI 7 
09/04/98 | 12/03/98 | CBI 
| (09/04/98 | 12/03/98 
| 
09/08/98 | 12/07/98 
og/os/98 | 12/07/98 
09/08/98 | 12/07/98 
09/08/98 | 12/07/98 | 
P-98-1182 | 09/08/98 | 12/07/98 | OMG Americas, inc. | 
P-98-—1183 09/09/98 12/08/98 | Mona Industries, Inc. 
, P-98-1184 | 09/09/98 | 12/08/98 | Mona Industries, Inc. pe 
! P-98-1185 | 09/09/98 | 12/08/98 | Mona Industries, Inc. po 
| p-os-1186 | 090998 | 12/08/08 | Mona Industries, Inc. 
mum 090998 | 120808 | 
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Received 
Date 


Manufacturer/Importer 


Use 


Chemical 


P-98-1189 


P-98-1190 


P-98-1192 


P-98-1193 


P-98-1195 


P-98-1197 


P-98-1199 


P-98—1202 


P-98-1203 


P-98-1204 
P-98—1205 


P-98—1206 


P-98-1207 
P-98-1208 


P-98-1209 
P-98-1210 


P-98-1211 


09/10/98 
09/09/98 


12/08/98 


12/08/98 


12/08/98 


12/08/98 


12/09/98 
12/09/98 


12/13/98 
12/10/98 


12/15/98 
12/10/98 


12/14/98 


Mona Industries, Inc. 


Mona Industries, Inc. 


Mona Industries, Inc. 


Mona Industries, Inc. 


Mona industries, Inc. 


Hampshire Chemical 
Hampshire Chemical 


CBI 
CBI 


Rhodia Inc. - HS&E 
Corporate Services 


(G) Open, non-dispersive (coating 
coreactant) 


(S) Metal working; household, indus- 
trial and institutional surfactants, 
detergents, emilsifiers personal 


care* 
(S) Metal working; household, indus- 
trial and institutional surfactants, 


detergents, emilsifiers personal 
care* 

(S) Metal _ household, indus- 
trial institutional surfactants, 
detergents, emilsifiers personal 
care* 

ap Metal working; household, indus- 

and _ institutional surfactants, 


detergents, emilsifiers personal 


(s) Me Metal working; household, indus- 
trial and institutional surfactants, 
detergents, emilsifiers personal 
care* 

(S) Metal working household, indus- 
trial and institutional surfactants, 


(S) Metal working household, indus- 
trial and institutional surfactants, 
detergents, emilisifiers; personal 
care* 

(S) Metal working household, indus- 
trial and institutional ‘surfactants, 

emilisifiers; personal 


(s) Me Metal working household, indus- 


care* 
(G) Hydrogel! Polymer 


(G) Silane urea hydantoin 


(S) Amides, sunflower-oil, n-(hydroxy- 
ethyl), propoxylated* 


(S) Amides, rape-oil, n-(hydroxyethy/), 
propoxylated* 


(S) Amides, lard-oil, n-(hydroxyethyl), 
propoxylated* 


(S) Amides, castor-oil, n-(hydroxy- 
xylated* 


ethyl), propo 


(S) Amides, borage seed-oil, n-(hy- 
Groxyethyl), propoxylated* 


(S) Poly[oxy(methyl-1 ,2-ethanediyl)}, 
omega-hydroxy- 


(S) 
alpha-[2[(1-oxodecyl)aminoJethyl]- 
omega-hydroxy-* 


(S) ,2-ethanediy))}, 
droxy-* 

(S) 
alpha-[2[(1- 
oxotetradecyl)aminojethyl]-omega- 
hydroxy-* 

(S) _Poly[oxy(methyl-1 ,2-ethanediy/)], 
omega-hydroxy-* 


(S) 
alpha-[2[(1- 


xy 
Poly[oxy(methyl-1 ,2-ethanediy!)], 
alpha-[2[(1- 


oxooctadecenyl)aminojethy!]- 
omega-hydroxy-* 
(G) Aliphatic polyurethane prepolymer 


(G) Hydrogel! Polymer 


(G) Non-dispersive use 

(S) Curing agent for epoxy coating 
and flooring systems 

(S) Coagulant for industrial waste- 
water treatment; coagulant for mu- 
nicipal water treatment 

(S) Site Intermediate 

(G) Processing aid 


(G) Aliphatic polyurethane prepolymer 


(G) Amino epoxy silane 
(G) Cycloaliphatic amine adducts 


(G) Iron salt of metal hydroxy chloride 
phosphate 


(G) Alkylphenolpolyoxyalky! alkyinitrile 


(G) Petroleum product additive 


(G) Open, non-dispersive (coatings 
co-reactant) 
(G) Printing Ink Additive 


ky 
(G) Silane urea/hydantoin 
(G) Alkoxy aluminum chelate complex 


59786 
Projected 
Case No. Notice 
End Date 
12/08/98 | Mona Industries, Inc. 
P-~98-1191 09/09/98 12/08/98 Mona Industries, Inc. po 
09/09/98 | | 
P-98-1194 | 09/09/98 | 12/08/98 | Mona Industries, Inc. PY & 
detergents, emilisifiers; personal 
care* 
P-98~—1196 09/09/98 12/08/98 | Mona industries, Inc. | (S) Metal working household, indus- 
trial and institutional surfactants, 
detergents, emilisifiers; personal 
care* = 
MEE «| 09/09/98 | 12/08/98 | Mona Industries, Inc. | (S) Metal working household, indus- 
2 trial and institutional surfactants, 
detergents, emilisifiers; personal 
care* 
P-98-1198 | 09/09/98 | 12/08/98 | Mona Industries, Inc. q 
P-98-1200 09/09/98 12/08/98 | Mona Industries, Inc. 
detergents, emilisifiers; personal oxooctadecyl)amino]ethyl]-omega- 
care* 
P-98-1201 | 09/09/98 | 12/08/98 | (S) Metal working household, indus- 
trial and institutional surfactants, ; 
detergents, emilisifiers; personal 
rp. 
09/11/98 | 12/10/98 | 
09/16/98 CBi 
09/11/98 CBI (G) Polyalkyl-substituted- 
. heteromonocycle 
09/16/98 | 12/15/98 | CBI (G) Alkyiphenolpolyoxyalky! 
09/15/98 | 12/14/98 | CBI | 
09/15/98 | 
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Case No. 


Received 
Date 


Projected 
Notice 
End Date 


Manufacturer/importer 


Use 


Chemical 


P-98-1212 
P-98-1213 


P-98-1214 


P-98-1215 
P-98-1216 
P-98-1217 


P-98-1218 


P-98-1219 


09/16/98 
09/16/98 


09/16/98 


09/15/98 
09/15/98 
09/15/98 


12/15/98 
12/15/98 


12/15/98 


12/14/98 
12/14/98 
12/14/98 


3M Company - group 
compliance 3M 
Automotive and 
Chemical Markets 


group 

Allied Signal Incor- 
porated - advanced 
microelectronics 


ys Additive, open, non-dispersive 


(s) F Flexibilizer for epoxy flooring; 
flexibilizer for epoxy adhesives; 
flexibilizer for expoxy coatings 

(S) Flexibilizer for epoxy flooring; 
flexibilizer for epoxy adhesives; 
flexibilizer for expoxy coatings 

(S) Ingredient in (fragrance) com- 

nds 


pou 

(S) Chemical intermediate used in the 
manufacture of photoresist 

(S) Binder for air dry paints 


(G) Coating additive 


(S) Spin-on dielectric film; spin-on 
passivation layer; characterization 
of thin films; matrix material 


(S) Chemical intermediate 


(S) Fluorescent brightener for use in 
cellulosic paper applications; fluo- 
rescent brightener for use in textile 
cellulosic applications 

(S) Toner binder 


(S) Metal Working Lubricant 
(S) Metal working lubricant 
(S) Metalworking fluid 


(S) Metalworking fluid 


(S) Metalworking fluid 


(S) Metalworking lubricant 
(S) Metalworking lubricant 
(S) Metalworking lubricant 
(S) Metalworking lubricant 


2-ethylhexyl acrylate co- 
(G) Epoxidized polyol 


(G) Epoxidized polyol 


(S)  Ethanethioic acid, 
(G) Diaryisulfonium salt 


(G) Reaction product of -soybean oil, 
benzoic acid, phthalic anhydride, 
aromatic alcohols, aliphatic aico- 
hols, formaldehyde and _ trimellitic 
anhydride. 

(G) Sulfosilanol urethane 


(G) Poly(arylene ether) 


(G) Sulfonated diol 


(G) Benzenesulfonic acid, 2,2’-(1,2- 
ethenediy|)bis[5-[4-substituted-6- 
substituted-1 ,3,5-triazin-2-yl]jamino]- 
, sodium salt 

(S) 1,3-benzenedicarboxylic acid, 
polymer with alpha, —_alpha’- 
[(methylethylidene)di-4, 1-phenyl- 
ene]bis[omega- 
ethanediy/)] 

oxybis[ethanol]* 

(G) Calprylic acid, compd. 
monoalicylamino-aicohol 

(G) Calprylic acid, compound with pri- 
mary amino alcohol 

(G) Ethoxylated alcohol 
ester, compd. 


monoalkylamino-alcohol 

(G) Ethoxylated alcoho! phosphate 
ester, compd. with secondary 
amino-aicohol 

(G) Ethoxylated alcohol phosphate 
ester, compound with primary 
amino alcohol 

(G) Fatty acids, monomer, compd. 
with monoalkylamino aicohol 

(G) Fatty acids, monomer, compd. 


59787 
The Dow Chemical | : 
Company 
cBl 
Daychem Labora- 
tories, Inc. 
U.S. Polymers Inc. 
materials . 
P-98-1220 | 09/15/98 | 12/14/98 | 3M Company - group | 
compliance 3M 
Automotive and 
Chemical Markets 
group 
P-98-1221 09/15/98 12/14/98 | 3M Company - group | (S) Chemical Intermediate (G) Sulfonated polyester diol 
compliance 3M 
Automotive and 
Chemical Markets 
group 
P-98-1222 09/15/98 12/14/98 | CBI 
| 
P-98-1223 09/16/98 12/15/98 | Mitsui Chemicals 
America, Inc. 
P-98-1224 | 09/17/98 | 12/16/98 | Elf Atochem North 
America, Inc. 
P-98-1225 09/17/98 12/16/98 | Elf Atochem Morth 
America, Inc. 
P-98-1226 09/17/98 12/16/98. | Elf Atochem North 
America, Inc. 
P-98-1227 09/17/98 12/16/98 | Elf Atochem North Po 
America, Inc. 
P-98-1228 09/17/98 12/16/98 | Elf Atochem North 
America, Inc. > 
P-98-1229 | 09/17/98 | 12/16/98 | Elf Atochem North 
i America, Inc. 
P-98-—1230 09/17/98 12/16/98 | Elf Atochem North 
America, Inc. with 2,2’-iminobis-ethanol 
P-98-1231 | 09/17/98 12/16/98 | Elf Atochem North (G) Fatty acids, monomer, compd. 
America, Inc. with 2,2,2”-nitrilotris [ethanol] 
_P-98-1232 09/17/98 12/16/98 | Elf Atochem North (G) 9Q-octadecenoic acid (7)- 
America, Inc. ,sulfurized compd. with 
monoalkylamino-alcohol 
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Received 
Date 


Notice 
End Date 


Manufacturer/Importer 


Use 


Chemical 


P-98-1233 


P-98-1234 
P-98-1235 
P-98-1236 


P-98-1237 


P-98-1238 


P-98-1239 


P-98-1240 


P-98-1241 


P-98-1242 


P-98-1243 


P-98-1244 


P-98-1245 


P-98-1246 


P-98-1247 


P-98-1248 


P-98-1249 


P-98-1250 


P-98-1251 
P-98-1252 


P-98-1253 


P-98-1254 
P-98-1255 


P-98-1256 


P-98-1257 
P-98-1258 


09/17/98 


09/17/98 
09/17/98 
09/17/98 
09/17/98 


09/17/98 


09/17/98 


09/17/98 


09/17/98 


09/17/98 


09/17/98 


09/17/98 


09/18/98 
09/18/98 
09/18/98 
09/18/98 
09/18/98 
09/18/98 


09/18/98 
09/18/98 


09/18/98 


09/21/98 
09/21/98 


09/21/98 


09/23/98 
09/23/98 


12/16/98 


12/16/98 
12/16/98 
12/16/98 
12/16/98 


12/16/98 


12/16/98 


12/16/98 


12/16/98 


12/16/98 


12/16/98 


12/16/98 


12/17/98 
12/17/98 
12/17/98 
12/17/98 
12/17/98 
12/17/98 


12/17/98 
12/17/98 


12/17/98 


12/20/98 
12/20/98 


12/20/98 


12/22/98 
12/22/98 


Elf Atochem North 
America, Inc. 


“Elf Atochem North 


America, Inc. 

Elf Atochem North 
America, Inc. 

Elf Atochem North 
America, Inc. 

Patco Polymer Addi- 
tives Division, Amer- 
ican Ingredients 

ny 

Patco Polymer Addi- 
tives Division, amer- 
ican ingredients 
company 

Patco Polymer Addi- 
tives Division, Amer- 
ican Ingredients 
Company 

Patco Polymer Addi- 
tives Division, Amer- 
ican Ingredients 
Company 

Patco Polymer Addi- 
tives Division, Amer- 
ican Ingredients 


Company 

Patco Polymer Addi- 
tives Division, Amer- 
ican Ingredients 
Company 

Patco Polymer Addi- 
tives Division, Amer- 
ican Ingredients 
Company 

Patco Polymer Addi- 
tives Division, Amer- 
ican Ingredients 
Company 

Elf Atochem North 
America, Inc. 

Elf Atochem North 
America, Inc. 

Elf Atochem North 
America, Inc. 

Elf Atochem North 
America, Inc. 

Elf Atochem North 
America, Inc. 

Elf Atochem North 
America, Inc. 

CBi 

CBI 


CBI 


CBI 
CBI 


CBI 


CBI 
CBI 


(S) Metalworking Lubricant 


(S) Metalworking Lubricant 
(S) Metalworking Lubricant 
(S) Metalworking Lubricant 


(G) Multi-purpose polymers additive 
(G) Multi-purpose polymers additive 
(G) Multi-purpose polymers additive 
(G) Multi-purpose polymers additive 
(G) Multi-purpose polymers additive 
(G) Multi-purpose polymers additive 
(G) Multi-purpose polymers additive 
(G) Multi-purpose polymers additive 


(S) Metalworking Lubricant (with pri- 
mary amino alcohol) 

(S) Metalworking Lubricant (with pri- 
mary amino alcohol) 

(S) Metalworking Lubricant 


(S) Metalworking Lubricant with 
monoalkyl amino alcohol 

(S) Metalworking lubricant with sec- 
ondary amino alcohol 

(S) Metalworking lubricant with ter- 
tiary amino alcohol 

(S) Resin for Coating 

(G) Coating Resin for Glass 


(S) Resin for Coatings 


(G) Surfactant Rinse Aid 

(G) Adhesion promoter for open, non- 
dispersive use 

(S) Nonwoven finish paper board fin- 
ish 

(G) Non-dispersive use 

(S) Ingredient in (fragrance) com- 
pounds 


(G)  9-octadecenoic acid (7)- 


»sulfurized compd. with 
primaryamino-alcohol 

(G) Boric acid, compound with 
monoalkylamino-alcohol 

(G) Boric acid, compound with pri- 
mary amino-alcohol 

(G) Fatty acid, tall-oil, compd. with 
monoalkylamino-alcohol 


(S) Fatty acids, C'+-!8, calcuim saits* 

(S) Fatty acids, C'+-!8, lithium salts* 

(S) Fatty acids, C'+'!8, potassium 
salts* 

(S) Fatty acids, C'+-18, Sodium saits* 


(S) Fatty acids, Ci+'8, and C'8-un- 
saturated, calcium salts* 


(S) Glycerines, C!1!8 mono- and di-* 

(S) Fatty acids, calcium salts* 

(S) Fatty acids, C'*'!8, potassium 
salts* 


(G) Decanoic acid, compd. with pri- 
mary amino alcohol* 

(G) Decanoic acid, compd. with 
monoalkyl amino aicohoil* 

(G) Isooctyl phosphate ester, compd. 
with monoalkylamino-alcohol 

(G) Isooctadecanoic acid, compd. 
with monoalkylamino-alcohol* 

(G) lsooctadecanoic acid, compd. 
with secondary-amino alcohoi* 

(G) lsooctadecanoic acid, compd. 
with tertiary-amino alcohol* 

(G) Waterborne Epoxy Ester Polymer 

(G) Silan modified urethane 
prepolymer 

(G) Polyether Functional Acrylic Poly- 
mer 

(G) Alkali metal amino carboxylate 

(G) Trihema Phosphate 


(G) Perfluoroalkylethylacrylate copoly- 
mer 


(G) Blocked aromatic isocyanate 
(S) Ethanone, 1-—(3-methyl-2- 


benzofuranyl)-* 


59788 
Case No. | 
— 
| 
| 
| 
| 
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1. 162 PREMANUFACTURE NOTICES RECEIVED FROM: 09/01/98 To 09/30/98—Continued 


Received 
Date 


tice 
End Date 


Manufacturer/Importer 


Use 


Chemical 


P-98-1269 
P-98-1270 
P-98—1271 


P-98-1272 


P-98-1273 


09/21/98 


09/29/98 


10/01/98 
10/01/98 
10/01/98 
10/01/98 
10/01/98 
10/01/98 
10/01/98 
10/01/98 
10/01/98 
10/01/98 
10/01/98 


12/20/98 


12/23/98 
12/23/98 
12/23/98 
12/23/98 
12/23/98 
12/30/98 
12/30/98 
12/30/98 
12/30/98 
12/30/98 
12/30/98 


CBI 


Eastman Chemical 
Company 

Eastman Chemical 
Company 

Univation Tech- 


nologies, Exxon 
Chemical/Union 


(G) Printing ink Resin 


(G) Ingredient for use in consumer 
products; highly dispersive use 

(G) Resin Coatings 

(S) Specialty grease thickener 

(G) Coating component 


(G) Resin coating 

(G) Resin Coating 

(S) Curing agent for epoxy coating 
and flooring systems 

(S) Curing agent for epoxy coating 
and flooring systems 

(S) Molding resin 


(S) Size for processing textile fibers 
(S) Size for processing textile fibers 
(S) Polymerization catalyst 


(G) Repellent Coating 


(G) Additive for Polymer Fibers 


(G) Prepolymer of polyester urethane 
(G) Prepolymer of polyester urethane 
(G) Prepolymer of polyester urethane 
(G) Prepolymer of Polyester Urethane 
(G) Prepolymer of polyester urethane 
(G) Coating with Open Use 

(G) Coating with open use 

(G) Coating with Open Use 

(G) Coating with Open Use 

(G) Coating with open use 

(G) Coating with open use 


(G) Propanoic acid, 3-hydroxy-2- 
(hydroxymethyl)-2-methyl-, polymer 
with diamine, alpha-hydro-omega- 
hydroxypoly[oxy(methy!-1 ,2- 
ethanediy!)] and 5-isocyanato-1- 
(isocyanatomethyl)-1 ,3,3- 


(G) Acrylated Urethane 

(G) Aromatic substituted diurea 

(G) Poly (bisphenol acrylate ester/ ali- 
cyclic ketone) 

(G) Acrylated polyol 

(G) Acrylated Urethane 

(G) Cycloaliphatic amine adducts 


(S) 2,5-furandione polymer with 1,2 
ethanediol, 1,2-propanediol, 2,2’- 
oxybis-(ethanol) and 1,4 
butanedicarboxlic - acid or 
hexanedioic acid, polymer with 1,2- 
ethanediol, 2,5-furandione, 2,2’- 
oxybis [ethanol] and 1,2- 
propanediol* 


(G) Poly(ester-ether) 

(G) Poly(ester-ether) 

(G) Aluminum organometallic com- 
pound 


(G) Benzene sulfonic acid, dodecyl, 
ion(1-), _,n,n-tributyl benzene 
methananium 

(G) Aromatic saturated copolyester 

(G) Aromatic saturated copolyester 

(G) Aliphatic saturated copolyester 

(G) Aromatic saturated copolyester 

(G) Aromatic saturated copolyester 

(G) Cationic Epoxy Resin 

(G) Cationic Epoxy Resin 

(G) Cationic Epoxy Resin 

(G) Cationic Epoxy Resin 

(G) Cationic Epoxy Resin 

(G) Cationic Epoxy Resin 


ll. 1 Test Marketing Exemption Notice Received From: 09/01/98 to 09/30/98 


Received 
Date 


Projected 
Notice 
End Date 


Importer 


Use 


Chemical 


09/17/98 


11/01/98 


Reichhold chemicals 
inc 


(G) Purge material for hot melt 


polyurethane adhesive 


59789 
0. 
trimethyicyclohexane, ammonium 
salt* 
P-98-1260 | 09/25/98 | 12/24/98 | CBI (G) Organic Nitrile . 
P-98-1261 09/25/98 12/24/98 | CBI 
P-98-1262 | 09/25/98 12/24/98 | CBI 
P-98-1263 | 09/25/98 12/24/98 | CBI 
P-98-1264 | 09/25/98 12/24/98 | CBI - 
P-98-1265 | 09/25/98 12/24/98 | CBI 
P-98-1266 | 09/24/98 | 12/23/98 | CBI : 
P-98-1267 | 09/24/98 12/23/98 | CBI (G) Cycloaliphatic amine adducts 
| 
09/29/98 | 12/28/98 
09/29/98 12/28/98 
09/28/98 12/27/98 
Carbide joint ven- 
q ture 
(09/28/98 12/27/98 | 3MCompany-Group | (G) Fluoroalkyl Acrylate Copolymer 
Compliance 3M 
Automotive and 
Chemical Markets 
Group 
P-99-0001 CBI 
P-99-0002 CBI 
P-99-0003 CBI 
P-99-0004 CBI 
P-99-0005 CBI 
P-99-0008 CBI 
P-99-0009 CBI 
P-99-0010 CBI 
P-99-0011 CBi 
: P-99-0012 CBI . 
i P-99-0013 CBI 
| 
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ll. 63 Notices of Commencement Received From: 09/01/98 to 09/30/98 


Chemical 


(G) Alkyl! phenolic carboxylic acid, metal salt 
(G) Rosin, maleated, polymer with an alkyiphenol, carboxylic acids, formaldehyde and a 
polyol 


(S) 1-bromo-2, 5-dimethoxybenzene* 

(S) Polymer of: ethylene oxide; isotridocyl alcohol; phosphorous pentoxide; 
dimethyicyclohexylamine* 

(S) Ethanone, 1-[1,1,[40r6]-trimethy!-[4,5,6 or 7]-indanyl)-* 

(G) Calcium phophosulfurized polyolefin 

(S) Benzene, ethenyl-, polymer with ethene* 

(G) Carbarnate functional polyether 

(S) 

(S) Fatty acids, C'°-!3-branched, vinyl esters* 

(G) Epoxy acrylate ester 

(S) Fatty acids, C'°-!3, branched, zinc salts* 

(S) Benzeneamine, 3,5-difluoro-* 

(S) Hydrazine carboxamide, n-(3,5-difluorophenyl-)* 

(G) Alkyl! substituted aromatic glycidyl ether 

(G) Substituted diphenylamine reaction product with sodium sulfides, reduced 

(G) Polyether polyurethane acrylic graft copolymer 

(G) Cationic aqueous resin disperion 

(G) Polyether type polyurethane 

(G) Acrylic emulsion polymer 

(G) Naphthalenesulfonamide, n,rbis )-4- 
propy!]-1-hydroxy-4- [[4-methoxy-2-(4- 
morpholinosulfamoyl) 

(G) Alkoxylated acrylate monomer 

(G) Blocked polyisocyanate 

(G) Heterocyclic amine and others 

(G) Organomodified silicone copolymer 

(G) Modified epoxy resin copolymer of epoxy withacrylic monomers modifiers acrylic co- 


polymer 
(G) Substituted phenol glycidyl ether 
(S) Glucitol, hexakis [2-[2-[2-(2-hydroxy-1-oxopropoxy) -1-oxopropoxy]-1- 
oxopropoxy]propanoate}* 


(S) 2-propenoic acid, reaction products with n-[3(dimethylamino)propy]]-1,1,2,2,3,3,4,4,4- 
nonafluoro-1-butanesulfonamide* 


(G) Alkyd resin 

(G) Epoxy resin 

(G) Copolymer of methy! 

(G) Organosilicic 

(S) Propanoic acid, 
propanetriy! ester* 

(G) Carboxylic acid alkyl ester modified polyalkylene amine, salt with polyether phosphate 

(G) Azo yellow pigment 

(G) Alkyl benzenesulfonic acid salt 

(G) Siloxanes and silicones, alkyl arylalkyl 

(G) Aminobenzoic acid, polyolefin phenol ethoxylate 

(G) Acrylic resin 


(G) Metal aie acid, salt 
(G) Substituted phenol, salt 
(G) Organo silane ester 
(G) Alkylpheno! polyether amine 

(G) Phosphated polyester 

(G) Alkyl polyoxyalkylpropanamine 

(S) Hexanoic acid, 6-[(1-oxoisononyl)amino]-, cmpd. with 2,2’2” itrilotris[ethanol](1:1)* 


‘(G) Amine fuctional epoxy curing agent 


(G) Aliphatic-oxy-substituted, saturated pyranyl magnesium halide* 
(G) Modified petroleum distillate 

(G) Alkylpotyoxyalky! propionitrile 

(G) Polyamic acid, ethyl ester, acrylate ester 

(S) Tall oil pitch, ammonium salt* 

(G) Cycloolefin polymer 

(G) Water borne polyurethane 

(G) Copolymer of acrylic and methacrylic esters 

(G) Amine functional epoxy curing agent 


59790 
Commence- 
ate 
P-92-1455 | 09/21/98 09/01/98 
P-94-1103 09/09/98 08/22/98 
P-95-0017 09/30/98 01/05/95 
P-96-1176 09/09/98 08/27/98 
P-96—1321 09/09/98 08/13/98 
P-97-0038 09/21/98 08/18/98 Mi 
P-97-0301 - | 08/31/98 08/10/98 
P-97-0311 09/15/98 08/11/98 a 
P-97-0321 09/15/98 09/07/98 
P-97-0482 09/09/98 09/04/98 
P-97-0545 09/15/98 09/02/98 
P-97-0639 09/09/98 08/31/08 
P-97-0648 09/15/98 09/01/98 
P-97-0649 09/28/38 09/25/98 
P-97-0661 09/22/98 08/31/98 
P-97-1088 09/14/98 09/04/98 [| 
P-98-0031 09/28/98 09/21/98 
P-98-0182 09/28/98 09/11/98 
P-98-0294 09/25/98 09/03/98 
P-98-0337 09/09/98 08/24/98 . 
P-98-0358 09/18/98 08/26/98 
P-98-0359 09/23/98 09/08/98 i 
P-98-0392 09/15/98 09/04/98 
P-98-0454 09/09/98 08/30/98 
P-98-0488 09/25/98 09/20/98 
P-98-0512 09/10/98 08/03/98 
P-98-0520 09/09/98 08/26/98 
P-98-0602 09/14/98 08/25/98 iim 
- P-98-0636 09/17/98 08/20/98 
P-98-0637 08/31/98 07/31/98 
P-98-0654 09/25/98 09/15/98 
P-98-0657 09/21/98 08/17/98 
P-98-0662 09/04/98 09/02/98 
P-98-0663 09/09/98 08/25/98 
P-98-0678 08/31/98 08/02/98 
P-98-0685 09/01/98 08/14/98 
P-98-0688 09/09/98 08/20/98 
P-98-0689 09/17/98 08/20/98 im 
P-98-0745 09/15/98 08/21/98 acid, Salts 
P-98-0746 09/15/98 08/21/98 (G) Aminocarboxylic acid, salts 7 
P-98-0747 09/15/98 08/21/98 (G) Aminocarboxylic acid, salts _ 
P-98-0748 09/15/98 08/12/98 im 
P-98-0749 09/15/98 08/12/98 im 
P-98-0750 09/15/98 08/12/98 
P-98-0753 09/28/98 09/16/98 
P-98-0764 09/09/98 08/27/98 
P-98-0767 09/15/98 08/10/98 
P-98-0768 09/21/98 08/26/98 
P-98-0780 08/31/98 08/21/98 
P-98-0786 09/21/98 09/02/98 
P-98-0793 09/23/98 09/18/98 | 
P-98-0795 09/11/98 08/14/98 
P-98-0798 09/21/98 08/17/98 ia 
P-98-0799 08/31/98 08/21/98 it 
P-98-0804 09/22/98 09/01/98 
P-98-0821 09/16/98 08/31/98 
P-98-0860 09/21/98 09/10/98 
P-98-0861 09/15/98 09/02/98 q 
P-98-0906 09/21/98 09/11/98 
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ll. 63 Notices of Commencement Received From: 09/01/98 to 09/30/98—Continued 


Received Date 


Chemical 


09/24/98 


Y-93-0157 09/28/98 


methylphenoxy)methyljoxirane 
(G) Polyol ester* 


(oxiranyimethoxy)poly[oxy(methy+-1 


(S) 1,2-ethanediamine, polymer with 
2,2’-[methylenebis(4, 


(oxiranyimethyl)-omega- 


List of Subjects 


Environmental protection, 
Premanufacture notices. 

Dated: October 26, 1998. 
Oscar Morales, 
Acting Director, Information Management 
Division, Office of Pollution Prevention and 
Toxics. 
[FR Doc. 98—29666 Filed 114-98; 8:45 am] 
BILLING CODE 6560-60-F 


ENVIRONMENTAL PROTECTION 
AGENCY 


[FRL-6185-6] 


New York Marine Sanitation Device 
Standard; Receipt of Petition and 
Tentative Determination 


Notice is hereby given that a petition 
was received from the State of New 
York on June 2, 1998 requesting a 
determination by the Regional 
Administrator, Environmental 
Protection Agency (EPA), pursuant to 
Section 312(f) of Public Law 92-500, as 
amended by Public Law 95-217 and 


Public Law 100—4 (the Clean Water Act), 


that adequate facilities for the safe and 
sanitary removal and treatment of 
sewage from all vessels are reasonably 
available for the harbors and creeks of 
the Peconic Estuary from the Sag Harbor 
Village Line to Montauk Point, East 
Hampton, New York. The harbors and 
creeks included in this tentative 
determination are Northwest Creek, 
Three Mile Harbor, Hog Creek, 
Accabonac Harbor, Napeague Harbor 
and Lake Montauk. 

This petition was made by the New 
York State Department of 
Environmental Conservation (NYSDEC) 
in cooperation with the New York State 
Department of State and the Town of 
East Hampton. The State of New York 
has certified that greater protection of 
the surface water in the harbors and 
creeks of the Peconic Estuary in the 
Town of East Hampton is required than 
the applicable federal standards 
provide. Upon receipt of an affirmative 
determination in response to this 
petition, NYSDEC would completely 


prohibit the discharge of sewage, 
whether treated or not, from any vessel 
in Northwest Creek, Three Mile Harbor, 
Hog Creek, Accabonac Harbor, 
Napeague Harbor and Lake Montauk in 
accordance with Section 312(f)(3) of the 
Clean Water Act and 40 CFR 140.4(a). 
This prohibition would be part of a 
comprehensive approach to water 
quality management aimed at 
preventing water quality impairments 
and improving overall water quality in 
the harbors and creeks. This designation 
is part of a wider effort at controiling 
non-point source pollution including 
problems associated with stormwater 
runoff and residential septic systems. 
The proposed No Discharge Area 
(NDA) lies within the Town of East 
Hampton, Suffolk County, New York. 
The boundaries of the Proposed NDAs 
will be the mouth of each individual 
creek or harbor and all the waters 
within the following harbors and creeks: 


Latitude | Longitude 


N 41° 00.8’ .. | W 72° 15.3’ 


N 41° 031” ... | W 72° 11.3’ 


N 41° 03.1’ .. 
N 41° 01.5’ .. 


W 72° 08.2’ 
W 72° 18.2’ 


N 471° 00.8’ .. | W 72° 03.7’ 


N 41° 01.1’ .. | W 72° 03.3’ 


N 41° 04.7’ .. | W 72° 56.4’ 


Information submitted by the State of 
New York and the Town East Hampton 
shows that there are ten existing pump- 
out facilities available and that three 
pumpout boats service vessels in the 
proposed NDA. Harbor Marina, located 
in Three Mile Harbor, operates a 
portable pumpout. The pumpouts are 
available from 8:30 a.m. to 4:30 p.m. 
daily and the fee is $25. Town Dock— 
Gann Road, located in Three Mile 
Harbor, operates a stationary pumpout 
and a portable pumpout. The pumpouts, 
which are free to use, are available self- 


service 24 hours a day and from 8:00 
a.m. to 4:00 p.m. with an attendant on 
duty. Maidstone Harbor Marina, located 
in Three Mile Harbor, operates a 
stationary pumpout. The pumpout is 
available on weekends from May 1 
through October 31 from 9:00 a.m. to 
5:00 p.m and the fee is $20. East 
Hampton Point Marina, located in Three 
Mile Harbor, operates a portable 
pumpout. The pumpout is available 
from 8:30 a.m. to 4:00 p.m. from May 
through October. The fee is $5. 
Shagwong Marina, located in Three 
Mile Harbor, operates a portable 
pumpout. The pumpout is available 
from 9:00 a.m. to 5:00 p.m. daily and the 
fee is $5. Town Dock—Star Island, 
located in Montauk Harbor, operates 
two stationary pumpout facilities. These 
facilities are available on a self-service 
basis 24 hours a day and operated by an 
attendant from 8:00 a.m. through 4:00 
p.m. Montauk Sportsman’s Dock, 
located in Montauk, operates a portable 
pumpout. The pumpout is available 
from 9:00 a.m. through 4:00 p.m. daily. 
Gone Fishing Marina, located in 
Montauk Harbor, operates a portable 
pumpout unit. The unit is available 
from 8:00 a.m. through 5:00 p.m. and 
the fee is $5. Darenberg Marine operates 
two pumpout boats in Three Mile 
Harbor and Lake Montauk, and will 
serve any harbor on an as-needed basis. 
Darenberg Marine can be reached at 
329-2739 or VHF channel 73. The boat 
located on Three Mile Harbor operates 
from 8:00 a.m. through 2:00 p.m. on 
Tuesday and Wednesday, and from 7:00 
a.m. through 12:00 p.m. Friday, 
Saturday and Sunday. The boat located 
on Lake Montauk operates from 2:30 
p.m. through 7:00 p.m. on Tuesday and 
Wednesday, and from 12:30 p.m. 
through 7:00 p.m. Friday, Saturday and 
Sunday. Darenberg Marine charges a fee 
of $10 per boat. The Town of East 
Hampton operates a pumpout boat in 
Three Mile Harbor and does not charge 
for the service. East Hampton operates 
the boat 40 hours per week and can be 
contacted at 267-8688 or VHF Channel 
73. 


59791 
Commence- 
Case No. ment/Import | 
Date 
09/13/98 
Name of har- 7 
Northwest 
Three Mile 
Harbor. 
Hog Creek ..... 
Harbor. 
Napeague 
Harbor— 
west. 
Napeague 
Harbor— 
east. 
Lake Montauk 


59792 
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Draft restrictions at three of the 
marinas would exclude a certain 
number of the larger vessels from 
accessing the pumpouts at these three 
marinas. Montauk Sportsman’s Dock 
has a water depth of 6 feet; it is 
estimated that 5% of the vessels would 
be excluded. Captain’s Cove Marina has 
a water depth of 5 feet; it is estimated 
that 10% of the vessels would be 
excluded. Gone Fishing Marina has a 
water depth of 6 feet; it is estimated that 
5% of the vessels would be excluded. 
For these excluded vessels, there are 
seven other pumpouts and three 
pumpout boats available for their use. 

Vessel waste generated from the 
pump-out facilities operated by the 
Town of East Hampton is conveyed to 
a storage tank at the municipal 
scavenger waste treatment plant. The 
waste is hauled from the scavenger 
plant to the Bergen Point Wastewater 
Treatment Plant. With two exceptions, 
the other marinas empty their pumpouts 
into large storage tanks ranging in size 
from 500 gallons to 2,376 gallons. A 
certified hauler collects, transports and 
disposes of the sewage in accordance 
with all Federal, State and local laws. 
The two exceptions are Harbor Marina, 
which uses an on-site Bio-Robi septic 
system, and Captain’s Cove Marina, 
which does not have a pumpout facility 
and instead uses a certified waste hauler 
to pumpout a vessel on request. 

ccording to the petition, the slip and 
mooring capacity for each harbor or 
creek is as follows: 


Number of slips/ 

Name of harbor or creek moorings/docks 
Northwest Creek ............. 21 
Three Mile Harbor ........... 1067 
Accabonac Harbor .......... 56 
Hog Creek 195 
Napeague Harbor ........... 20 
Lake Montauk ................. 1274 
2577 


The New York State Department of 
State conducted a survey of recreational 
vessels using aerial photography during 
August 1995 for the New York State 
Clean Vessel Act Plan. Analysis of the 
photographs provided information on 
‘the total numbers of vessels by water 
body. Data indicates the following peak 
season vessel population in the 


proposed NDAs in East Hampton: 

Name Number of vessels 
Northwest Creek ......... No data available 
Three Mile Harbor ....... 734 
Accabonac Harbor ...... 38 
Hog Creek ................2+. No data available 

56 


Name of harbor or 


creek Number of vessels 
Lake Montauk ............. 883 
1711 
Information regarding vessel 


population based on length shows that 
63% of the boats are less than 40 feet 
and 37% of the vessels are 40 feet or 
greater in length. These percentages are 
based on a survey of overnight and long 
term occupancy and omitted marinas 
with recreational small crafts. Based on 
the number and size of boats, and using 
various methods to estimate the number 
of holding tanks, it is estimated that 5 
to 8 pumpouts are needed to service the 
vessel population in the proposed 
NDAs. Currently, ten pumpouts and 
three pumpout boats exist in the 
proposed NDAs. 

The EPA hereby makes a tentative 
affirmative determination that adequate 
facilities for the safe and sanitary 
removal and treatment of sewage from 
all vessels are reasonably available for 
Northwest Creek, Three Mile Harbor, 
Hog Creek, Accabonac Harbor, 
Napeague Harbor and Lake Montauk in 
the Town of East Hampton, New York. 
A final determination on this matter 
will be made following the 30 day 
period for public comment. A final 
affirmative determination would result 
in a New York State prohibition of any 
sewage discharges from vessels in 
Northwest Creek, Three Mile Harbor, 
Hog Creek, Accabonac Harbor, 
Napeague Harbor and Lake Montauk. 

Comments and views regarding this 
petition and EPA’s tentative 
determination may be filed on or before 
December 7, 1998. Comments or 
requests for information or copies of the 
applicant’s petition should be addressed 
to Walter E. Andrews, U.S. 
Environmental Protection Agency, 
Region II, Water Programs Branch, 290 
Broadway, 24th Floor, New York, New 
York, 10007-1866. Telephone: (212) 
637-3880. 


Dated: October 21, 1998. 
Jeanne Fox, 
Regional Administrator, Region II. 
[FR Doc. 98—29660 Filed 11-4—98; 8:45 am] 
BILLING CODE 6560-50-P 


FEDERAL MARITIME COMMISSION 
Request for Additional Information 


Agreement No.: 203-011474—002. 


Title: The CSAV/CCNI Car Carrier 
Agreement. 


Parties: Compania Sud Americana de 
Vapores S.A. Compania Chileana de 
Navegacion Interoceanica S.A. 

Synopsis: The Federal Maritime 
Commission hereby gives notice, 
pursuant to section 6(d) of the Shipping 
Act of 1984, 46 U.S.C. app. §§ 1701 et 
seq., that it has requested the agreement 
parties to submit additional information 
regarding their agreement. Further 
information is necessary so the 
Commission can determine the impact 
of the proposed agreement modification. 
This action prevents the agreement from 
becoming effective as originally — 
scheduled. 

By Order of the Federal Maritime 
Commission. 

Dated: October 30, 1998. 

Ronald D. Murphy, 

Assistant Secretary. 

[FR Doc. 98—29596 Filed 11—4—98; 8:45 am] 
BILLING CODE 6730-01-U 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Centers for Disease Control and 
Prevention 


Advisory Committee, NCEH Meeting 


The National Center for 
Environmental Health (NCEH) of the 
Centers for Disease Control and 
Prevention (CDC) announces the 
following meeting: 


Name: Advisory Committee to the Director, 
National Center for Environmental Health. 

Times and Dates: 10 a.m.—5:15 p.m., 
November 23, 1998; 8:30:a.m.—3:30 p.m., 
November 24, 1998. 

Place: CDC National Genter for 
Environmental Health, Building 102, Room 
2201A/B, 4770 Buford Highway N.E., 
Chamblee, Georgia, telephone 770/488-7020. 

Status: Open to the public, limited only by 
space available. The meeting room will 
accommodate approximately 19 Committee 
members and presenters, plus 20 observers. 

Matters To Be Discussed: The Committee 
will provide advice on environmental public 
health problems that potentially pose the 
greatest risks to human health and may not 


be receiving adequate attention; the primary 


prevention of birth defects and 


_ developmental and other disabilities; the 


prevention of secondary conditions in 
persons with a primary disability; and the 
research agenda needed to improve the 
science base relative to human health effects 
and environmental exposures and that will 
ultimately provide sound human health data 
for policy and decision-making. The 
Committee will also review NCEH’s 1998— 
2002 Strategic Plan. 

Persons wishing to make written or oral 
comments at the meeting should notify the 
contact person in writing or by telephone no 
later than close of business November 18, 
1998. 
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Requests to make oral comments should 
contain the name, address, telephone 
number, and organizational affiliation of the 
presenter. Depending on the time available 
and the number of requests to make oral 
comments, it may be necessary to limit the 
time of each presenter. 

Agenda items are subject to change as 
priorities dictate. 

Contact Person for More Information: Anne 
Wilson, Program Analyst, Office of the 
Director, NCEH, CDC, 4770 Buford Highway, 
NE, M/S F49, Atlanta, Georgia 30341-3724, 
telephone 770/488-7321, e-mail 
amw6@cdc.gov. 

The Director, Management Analysis and 
Services office has been delegated the 
authority to sign Federal Register notices 
pertaining to announcements of meetings and 
other committee management activities, for 
both the Centers for Disease Control and 
Prevention and the Agency for Toxic 
Substances and Disease Registry. 

Dated: October 30, 1998. 

Carolyn J. Russell, 


Director, Management Analysis and Services 
Office, Centers for Disease Control and 
Prevention (CDC). 


{FR Doc. 98—29601 Filed 11—4—98; 8:45 am] 
BILLING CODE 4163-18-P 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 


Joint Meeting of the Antiviral Drugs 
Advisory Committee and the 
Nonprescription Drugs Advisory 
Committee; Notice of Meeting 


AGENCY: Food and Drug Administration, 
HHS. 
ACTION: Notice. 


This notice announces a forthcoming 
meeting of a public advisory committee 
of the Food and Drug Administration 
(FDA). The meeting will be open to the 
public. 

Name of Committee: Antiviral Drugs 
Advisory Committee and the 
Nonprescription Drugs Advisory 
Committee. 

General Function of the Committees: 
To provide advice and 
recommendations to the agency on 
FDA’s regulatory issues. 

Date and Time: The meeting will be 
held on December 1, 1998, 8:30 a.m. to 
5 p.m. 

Location: Holiday Inn, Versailles 
Ballrooms I and II, 8120 Wisconsin 
Ave., Bethesda, MD. 

Contact Person: Rhonda W. Stover or 
Sandra L. Titus, Center for Drug 
Evaluation and Research (HFD—21), 
Food and Drug Administration, 5600 
Fishers Lane, Rockville, MD 20857, 
(301-827-7001, or FDA Advisory 
Committee Information Line, 1-800- 
741-8138 (301-443-0572 in the 


Washington, DC area), code 12531. 
Please call the Information Line for up- 
to-date information on this meeting. 

Agenda: The commitiees will jointly 
discuss new drug application (NDA) 
N20-629, to switch penciclovir 
(Denavir®, SmithKline Beecham) 
topical cream from prescription status to 
over-the-counter status for the treatment 
of recurrent herpes labialis (cold sores) 
in immunocompetent adults. 

Procedure: Interested persons may 
present data, information, or views, 
orally or in writing, on issues pending 
before the committee. Written 
submissions may be made to the contact 
person by November 24, 1998. Oral 
presentations from the public will be 
scheduled between approximately 1 
p.m. and 2 p.m. Time allotted for each 
presentation may be limited. Those 
desiring to make formal oral 
presentations should notify the contact 
person before November 24, 1998, and 
submit a brief statement of the general 
nature of the evidence or arguments 
they wish to present, the names and 
addresses of proposed participants, and 
an indication of the approximate time 
requested to make their presentation. 

otice of this meeting is given under 

the Federal Advisory Committee Act (5 
U.S.C. app. 2). 

Dated: October 27, 1998. 
Michael A. Friedman, 
Deputy Commissioner for Operations. 
[FR Doc. 98-29561 Filed 11-4—98; 8:45 am] 
BILLING CODE 4160-01-F 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Food and Drug Administration 
[Docket No. 98D-0298] 

Guidance for Industry on Generai/ 
Specific Intended Use; Availability 


AGENCY: Food and Drug Administration, 
HHS. 
ACTION: Notice. 


SUMMARY: The Food and Drug 
Administration (FDA) is announcing the 
availability of the guidance entitled 
“Guidance for Industry on General/ 
Specific Intended Use.” FDA developed 
this guidance to satisfy a new section of 
the Federal Food, Drug, and Cosmetic 
Act (the act), which was added by the 
Food and Drug Administration : 
Modernization Act of 1997 (FDAMA). 
This new section directs the agency to 
issue guidance explaining the general 
principles used by FDA in determining 
when a specific use may be added to a 
legally marketed device using premarket 
notification (510(k)) procedures and 
when a specific use triggers the need for 


a premarket approval (PMA) 
application. 


DATES: Written comments concerning 
this guidance may be submitted at any 
time. 


ADDRESSES: Submit written requests for 
single copies on a 3.5” diskette of the 
guidance document to the Division of 
Small Manufacturers Assistance (HFZ— 
220), Center for Devices and 
Radiological, Food and Drug 
Administration, 1350 Piccard Dr., 
Rockville, MD 20850. Send two self- 
addressed adhesive labels to assist that 
office in processing your electronic or 
written request, or fax your request to 
301-443-8818. Submit written 
comments on “Guidance for Industry on 
General/Specific Intended Use”’ to the 
contact person. See the SUPPLEMENTARY 
INFORMATION section for information on 
electronic access to the guidance 
entitled ‘“‘Guidance for Industry on 
General/Specific Intended Use.” 


FOR FURTHER INFORMATION CONTACT: 
Daniel G. Schultz, Center for Devices 
and Radiological Health (HFZ-470), 
Food and Drug Administration, 9200 
Corporate Blvd., Rockville, MD 20850, 
301-594-5072. 


SUPPLEMENTARY INFORMATION: 
I. Background 


Congress indicated that FDA should 
provide additional guidance on the 
approach that the agency takes when 
evaluating whether a new use, which 
appears to fall within the scope of the 
intended use of a legally marketed 
predicate device, is a new intended use 
that would require a PMA. This 
guidance is issued in accordance with 
the new section 513(i)(1)(F) of the act 
(21 U.S.C. 360c(i)(1)(f)), which was 
added by section 206 of FDAMA. The 
purpose of this document is to help 
medical device manufacturers 
understand the principles used by FDA 
to determine whether the addition of a 
specific indication for use to a medical 
device cleared for marketing with a 
general indication for use could trigger 
the need for a PMA application. The 
guidance is intended to help 
manufacturers answer the following 
questions: Under what circumstances is 
the device with a new, specific 
indication for use likely to be found to 
be substantially equivalent to a device 
legally marketed for a general 
indications for use? Conversely, when 
does a specific indication for use 
become a new intended use that 
requires submission of a PMA to 
establish the safety and effectiveness of 
the device? FDA announced the 
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availability of a draft guidance 
pertaining to General/Specific Intended 
use in the Federal Register of May 22, 
1998 (63 FR 28392). The agency 
received two comments on the draft 
guidance. FDA has reviewed the 
comments and has made some revisions 
to the guidance in response to the 
comments. 


II. Significance of Guidance 


This guidance document represents 
the agency’s current thinking on 
General/Specific Intended Use. It does 
not create or confer any rights for or on 
any person and does not operate to bind 
FDA or the public. An alternative _ 
approach may be used if such approach 
satisfies the applicable statute, 
regulations, or both. 

he agency has adopted Good 
Guidance Practices (GGP’s), which set 
forth the agency’s policies and 
procedures for the development, 
issuance, and use of guidance 
documents (62 FR 8961, February 27, 
1997). This guidance document is 
issued as a Level 1 guidance consistent 
with GGP’s. 
III. Electronic Access 


In order to receive “Guidance for 
Industry on General/Specific Intended 
Use”’ via your fax machine, call the 
CDRH Facts-On-Demand (FOD) system 
at 800-899-0381 or 301-827-0111 from 
a touch-tone telephone. At the first 
voice prompt press 1 to access DSMA 
Facts, at second voice prompt press 2, 
and then enter the document number 
499 followed by the pound sign (#). 
Then follow the remaining voice 
prompts to complete your request. 

Persons interested in obtaining a copy 
of the guidance may also do so using the 
World Wide Web (WWW). CDRH 
maintains an entry on the WWW for 
easy access to information including 
text, graphics, and files that may be 
downloaded to a personal computer 
with access to the WWW. Updated on 
a regular basis, the CDRH home page 
includes “Guidance for Industry on 
General/Specific Intended Use,” device 
safety alerts, Federal Register reprints, 
information on premarket submissions 
(including lists of approved applications 
and manufacturers’ addresses), small 
manufacturers’ assistance, information 
on video conferencing and electronic 
submissions, mammography matters, 
and other device-oriented information. 
The CDRH home page may be accessed 
at “http://www.fda.gov/cdrh”’. 


IV. Comments 


Interested persons may, at any time, 
submit written comments regarding this 
final guidance to the contact person. 


Such comments will be considered 
when determining whether to amend 
the current guidance. 

Dated: October 28, 1998. 
William B. Schultz, 
Deputy Commissioner for Policy. 
(FR Doc. 98—29567 Filed 11—-4—98; 8:45 am] 
BILLING CODE 4160-01-F 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 
[Docket No. 88D-0729] 


Draft ‘‘Guidance on the Content and 
Format of Premarket Notification 
[510(k)] Submissions of Washers and 
Washer-Disinfectors;” Availability 


AGENCY: Food and Drug Administration, 
HHS. 


ACTION: Notice. 


SUMMARY: The Food and Drug 
Administration (FDA) is announcing the 
availability of a draft guidance entitled 
“Guidance on the Content and Format 
of Premarket Notification [510(k)] 
Submissions of Washers and Washer-— 
Disinfectors.”’ This draft guidance is not 
final nor is it in effect at this time. FDA 
recognizes the importance of providing 
applicants and other interested parties 
the agency’s 510(k) submission criteria 
for washers and washer-disinfectors 
intended to process reusable medical 
devices. The intent of this draft 
guidance is to provide specific 
directions regarding information and 
data which should be submitted to FDA 
in 510(k) submission for these types of 
devices. This draft guidance is posted 
on the Internet and will be included in 
the panel package for the formal 
classification of these devices at the 
General Hospital and Personal Use 
Devices Panel meeting on September 14, 
1998. 

DATES: Written comments concerning 
this guidance must be received by 
February 3, 1999. 

ADDRESSES: Submit written requests for 
single copies of the draft guidance 
entitled “Guidance on the Content and 
Format of Premarket Notification 
[510(k)] Submissions of Washers and 
Washer-Disinfectors” to the Division of 
Small Manufacturers Assistance (HFZ— 
220), Center for Devices and 
Radiological Health, Food and Drug 
Administration, 1350 Piccard Dr., 
Rockville, MD 20850. Send two self- 
addressed adhesive labels to assist that 
office in processing your request, or fax 
your request to 301-443-8818. Written 
comments concerning this guidance 


must be submitted to the Dockets 
Management Branch (HFA-305), Food 
and Drug Administration, 5630 Fishers 
Lane, rm. 1061, Rockville, MD 20852. 
Comments should be identified with the 
docket number found in brackets in the 
heading of this document. Submit 
written comments on ‘“‘Guidance on the 
Content and Format of Premarket 
Notification [510(k)] Submissions of 
Washers and Washer-—Disinfectors’’ to 
the contact person listed below. See the 
SUPPLEMENTARY INFORMATION section for 
information on electronic access to the 
guidance. 

FOR FURTHER INFORMATION CONTACT: 
Chiu S. Lin, Center for Devices and 
Radiological Health (HFZ—480), Food 
and Drug Administration, 9200 
Corporate Blvd., Rockville, MD 20850, 
301-443-8913. 

SUPPLEMENTARY INFORMATION: 


I. Background 


Washers and washer-disinfectors 
intended for cleaning and disinfection 
of reusable medical devices, such as 
stainless steel devices, surgical 
instruments, including devices with 
lumens, respiratory therapy equipment, 
and other medical devices, were legally 
marketed devices prior to the enactment 
of the Medical Device Amendments of 
1976. These devices are considered 
“unclassified” medical devices. On June 
2, 1998, FDA published on the Internet 
a guidance document entitled ““CDRH 
Guidance Document for Washers and 
Washer-Disinfectors Intended for 
Processing Reusable Medical Devices” 
to provide direction to the regulated 
industry on when a premarket 
notification [510(k)] submission is 
required for these unclassified washers 
and washer-disinfectors. In the ‘CDRH 
Guidance Document for Washers and 
Washer-Disinfectors Intended for 
Processing Reusable Medical Devices,” 
the agency made the commitment to 
provide industry with guidance on the 
information and data which should be 
included in a 510(k) submission. This 
draft guidance entitled ““Guidance on 
the Content and Format of Premarket 
Notification [510(k)] Submissions of 
Washers and Washer-Disinfectors” 
provides regulated industry with 
specific guidance on the information 
and data that should be included in a _ 
510(k) submission for these devices. 

These unclassified washers and 
washer-disinfectors will undergo formal 
classification at the September 14, 1998, 
General Hospital and Personal Use 
Devices Panel meeting. 


II. Significance of Guidance 


This draft guidance represents the 
agency’s current thinking on the 
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information and data which should be 
included in a 510(k) submission for the 
washers and washer-disinfectors 
intended to process reusable medical 
devices. It does not create or confer any 
rights for or on any person and does not 
operate to bind FDA or the public. An 
alternative approach may be used if 
such approach satisfies the applicable 
statute, regulations, or both. 

The agency has adopted good 
guidance practices (GGP’s), which set 
forth the agency’s policies and 
procedures for the development, 
issuance, and use of guidance 
documents (62 FR 8961, February 27, 
1997). This guidance document is 
issued as a Level 1 guidance consistent 
with GGP’s. 

III. Electronic Access 


In order to receive “Guidance on the 
Content and Format of Premarket 
Notification [510(k)}] Submissions of 
Washers and Washer-—Disinfectors”’ via 
your fax machine, call the CDRH Facts— 
On-Demand (FOD) system at 800-899— 


‘- 0381 or 301-827-0111 from a touch- 


tone telephone. At the first voice 
prompt press 1 to access DSMA Facts, 
at second voice prompt press 2, and 
then enter the document number 1252 
followed by the pound sign (#). Then 
follow the remaining voice prompts to 
complete your request. 

Persons interested in obtaining a copy 
of the guidance may also do so using the 
World Wide Web (WWW). CDRH 
maintains an entry on the WWW for 
easy access to information including 
text, graphics, and files that may be 
downloaded to a personal computer 
with access to the Web. Updated on a 
regular basis, the CDRH home page 
includes ‘Guidance on the Content and 
Format of Premarket Notification 
[510(k)] Submissions of Washers and 
Washer-Disinfectors,” device safety 
alerts, Federal Register reprints, 
information on premarket submissions 
(including lists of approved applications 
and manufacturers’ addresses), small 
manufacturers’ assistance, information 
on video conferencing and electronic 
submissions, mammography matters, 
and other device-oriented information. 
The CDRH home page may be accessed 
at “http://www.fda.gov/cdrh”’. 
“Guidance on the Content and Format 
of Premarket Notification [510(k)] 
Submissions of Washers and Washer-— 
Disinfectors” will! be available at “‘http:/ 
/www.fda.gov/cdrh/ode/ 

Ed{jdn. HTML”. 


IV. Comments 


Interested persons may, on or before 
February 3, 1999, submit to Dockets 
Management Branch (address above) 


written comments regarding this draft 
guidance. Two copies of any comments 
are to be submitted, except that 
individuals may submit one copy. 
Comments are to be identified with the 
docket number found in brackets in the 
heading of this document. The draft 
guidance and received comments may 
be seen in the Dockets Management 
Branch between 9 a.m. and 4 p.m., 
Monday through Friday. 

Dated: September 8, 1998. 
D.B. Burlington, 
Director, Center for Devices and Radiological 
Health. 
{FR Doc. 98-29565 Filed 114-98; 8:45 am] 
BILLING CODE 4160-01-F 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Health Care Financing Administration 
[Collection # HCFA-R-265] 


Emergency Clearance: Public 
information Collection Requirements 
Submitted to the Office of Management 
and Budget (OMB) 


In compliance with the requirement 
of section 3506(c)(2)(A) of the 
Paperwork Reduction Act of 1995, the 
Health Care Financing Administration 
(HCFA), Department of Health and 
Human Services (DHSS), has submitted 
to the Office of Management and Budget 
(OMB) the following request for 
Emergency review. We are requesting an 
emergency review because the 
collection of this information is needed 
prior to the expiration of the normal 
time limits under OMB’s regulations at 
5 C.F.R. Part 1320. We cannot 
reasonably comply with the normal 
clearance procedures because of the 
statutory requirement to implement 
section 4016 of Balanced Budget Act of 
1997. 

We are requesting OMB review and 
approval of this collection within 11 
working days, with a 180-day approval 
period. Written comments and 
recommendations will be accepted from 
the public if received by the individual 
designated below, within 10 working 
days of the publication of this notice in 
the Federal Register. During this 180- 
day period HCFA will pursue OMB 
clearance of this collection as stipulated 
by 5 C.F.R. section 1320.5. 

In order to fairly evaluate whether an 
information collection should be 
approved by OMB, section 3506(c)(2)(A) 
of the PRA requires that we solicit 
comments on the following issues: 

e The need for the information 
collection and its usefulness in carrying 
out the proper functions of our agency. 


e The accuracy of our estimate of the 
information collection burden. 

e The quality, utility, and clarity of 
the information to be collected. 

e Recommendations to minimize the 
information collection burden on the 
affected public, including automated 
collection techniques. 

Therefore, we are soliciting public 
comment on each of these issues for the 
information collection summarized and 
discussed below. 

Type of Information Collection 
— New collection; 

itle of Information Collection: 
Medicare Coordinated Care 
Demonstration Project and Request for 
Information on Potential Best Practices 
of Coordinated Care; 

Form/Collection No.: HCF A-R-265; 

Use: Section 4016 of the Balanced 
Budget Act of 1997 (Public Law 105-33) 
requires the Secretary of Health and 
Human Services (the Secretary) to 
evaluate best practices in the private 
sector for methods of coordinated care. 
The statute also directs the Secretary to 
design a demonstration project for the 
Medicare fee-for-service population 
based on such evaluation. 

The purpose of the demonstration is 
to evaluate models of coordinated care 
that improve the quality of services 
provided to beneficiaries who have a 
chronic illness and reduce expenditures 
under Parts A and B of the Medicare 


. e competitively awarded a task 
order to Mathematica Policy Research, 
Inc. (MPR) to conduct a review of best 
practices in coordinating care and 
provide a recommendation of 
demonstration design options. We will 
perform the final assessment of best 
practices and select the demonstration 
design. 

We will publish a notice to announce 
our intent to conduct the Medicare 
Coordinated Care Demonstration and 
inform interested parties of the 
opportunity to submit information on 
potential best practices of coordinated 
care, as well as comment on potential 
aspects of the overall demonstration. We 
will solicit information on successful 
models of coordinated care, disease 
management, or case management that 
are appropriate for the Medicare fee-for- 
service population. 

In the notice we will request that any 
person or organization submit 
information about successful programs; 
however, the information must provide 
evidence of success in sufficient detail 
to be useful. Thus, operators of 
programs may be in the best position to 
submit information regarding their 
approach. We are interested in the 
following items of information: 
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e The name and address of the 


e The name, address, telephone 
number, facsimile number, and E-mail 
address of a contact person. 

e Background information on the 
program (including goals, history, 
relationship to larger organization(s), 
number of clients served, and length of 


time the program has been in operation). 


e Special or innovative features of the 


e Size and composition of the staff 
(number of registered nurses and 
number of social workers performing 
case Management). 

e Referral sources, targeting criteria, 
and selection criteria, if any, for 
participants. 

e Information on the patients the 
program serves, including age ranges, 
diagnoses or conditions, and/or 
functional impairments. 

e Program intervention and how 
services differ from the usual care the 
patient would have received. 

e How care plans are developed and 
monitored for each patient. 

e Patient education efforts, if any. 

¢ Patient monitoring efforts, if any. 

e Feedback to providers, if any. 

e Average length of time patient is in 

rogram. 
ss e Funding source(s) for the program. 

e Financial incentives, if any, for 
providers and patients to participate. 

e Outcome measures by which the 
program’s performance is evaluated 
(including clinical, utilization, client- 
reported, and financial measures used). 


e Program impacts on these measures. 


e Cost savings due to the program 
(total and per person served per month). 

e How the program impacts and cost 
savings were calculated (i.e., method of 
estimating reduction in use and costs, 
such as comparison to control group or 
prior year experience). 

e Costs of operating the program 
(average per patient, per month costs). 

e Adaptability of the program to the 
Medicare fee-for-service setting. 

e Program brochures or published 
articles, if any. 

We are also interested in comments 
on potential aspects of the overall 
demonstration. Specifically, we are 
interested in comments that discuss and 
distinguish program characteristics 
known to be essential for positive 
outcomes in a fee-for-service setting 
from characteristics of lesser or 
unknown importance. Commenters may 
also wish to address the types of 
providers, organizations, or entities that 
are capable of, and qualified to provide, 
coordinated care or case management 
services. Other topics of importance 
include, but are not limited to: 


e The relationship of the case 
management entity with other 
providers. 

e The potential role of the case 
manager in authorizing and/or 
providing services beyond coordinating 
and educational activities. 

e Appropriate incentives for the case 
management entity, beneficiaries, and 
other providers. 

e Appropriate payment methodology. 

e Potential risk bearing arrangements 
for the case management entity. 

In addition, we will seek comments 
regarding challenges to, and potential 
solutions for, implementing a 
coordinated care demonstration in rural 
sites. 

Frequency: One time; 

Affected Public: Business or other for- 
profit, not-for-profit institutions; 

Number of Respondents: 1,000; 

Total Annual Responses: 1,000; 

Total Annual Hours: 10,000. 

To obtain copies of the supporting 
statement and any related forms for the 
proposed paperwork collections 
referenced above, E-mail your request, 
including your address, phone number, 
and HCFA form number referenced 
above, to Paperwork@hcfa.gov, or call 
the Reports Clearance Office on (410) 
786-1326. 

Interested persons are invited to send 
comments regarding the burden or any 
other aspect of these collections of 
information requirements. However, as 
noted above, comments on these 
information collection requirements 
must be mailed and/or faxed within 10 
working days of the publication of this 
notice in the Federal Register to the 
designee referenced below: 

Health Care Financing 
Administration, Office of Information 
Services, Standards and Security Group, 
Division of HCFA Enterprise Standards, 
Room N2-14—26, 7500 Security 
Boulevard, Baltimore, MD 21244-1850. 


Attn: Dawn Willinghan, HCFA—-R-265, 
Fax Number: (410) 786-0262 and, 

Office of Information and Regulatory 
Affairs, Office of Management and 
Budget, Room 10235, New Executive 
Office Building, Washington, DC 
20503, Attn: Allison Eydt, HCFA Desk 
Officer. Fax Number: (202) 395-6974 
or (202) 395-5167. 
Datedd: October 30, 1998. 

John P. Burke II, 

HCFA Reports Clearance Officer, HCFA, 

Office of Information Services, Security and 


Standards Group, Division of HCFA 
Enterprise Standards. 


[FR Doc. 98—29677 Filed 114-98; 8:45 am] 
BILLING CODE 4120-03-P 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Health Resources and Services 
Administration 


National Vaccine Injury Compensation 
Program; List of Petitions Received 


AGENCY: Health Resources and Services 
Administration, HHS. 


ACTION: Notice. 


SUMMARY: The Health Resources and 
Services Administration (HRSA) is 
publishing this notice of petitions 
received under the National Vaccine 
Injury Compensation Program (‘‘the 
Program”),-as required by section 
2112(b)(2) of the Public Health Service 
(PHS) Act, as amended. While the 
Secretary of Health and Human Services 
is named as the respondent in all 
proceedings brought by the filing of 
petitions for compensation under the 
Program, the United States Court of 
Federal Claims is charged by statute 
with responsibility for considering and 
acting upon the petitions. 

FOR FURTHER INFORMATION CONTACT: For 
information about requirements for _ 
filing petitions, and the Program 
generally, contact the Clerk, United 
States Court of Federal Claims, 717 
Madison Place, N.W., Washington, D.C. 
20005, (202) 219-9657. For information 
on HRSA’s role in the Program, contact 
the Director, National Vaccine Injury 
Compensation Program, 5600 Fishers 
Lane, Room 8A46, Rockville, MD 20857, 
(301) 443-6593. 

SUPPLEMENTARY INFORMATION: The 
Program provides a system of no-fault 
compensation for certain individuals - 
who have been injured by specified 
childhood vaccines. Subtitle 2 of title 
XXI of the PHS Act, 42 U.S.C. 300aa— 
10 et seq., provides that those seeking 
compensation are to file a petition with 
the U.S. Court of Federal Claims and to 
serve a copy of the petition on the 
Secretary of Health and Human 
Services, who is named as the 
respondent in each proceeding. The 
Secretary has delegated her 
responsibility under the Program to 
HRSA. The Court is directed by statute 
to appoint special masters who take 
evidence, conduct hearings as 
appropriate, and make initial decisions 
as to eligibility for, and amount of, 
compensation. 

A petition may be filed with respect 
to injuries, disabilities, illnesses, 
conditions, and deaths resulting from 
vaccines described in the Vaccine Injury 
Table (the Table) set forth at section 
2114 of the PHS Act or as set forth at 
42 CFR 100.3, as applicable. This Table 
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lists for each covered childhood vaccine 
the conditions which will lead to 
compensation and, for each condition, 
the time period for occurrence of the 
first symptom or manifestation of onset 
or of significant aggravation after 
vaccine administration. Compensation 
may also be awarded for conditions not 
listed in the Table and for conditions 
that are manifested after the time 
periods specified in the Table, but only 
if the petitioner shows that the 
condition was caused by one of the 
listed vaccines. 

Section 2112(b)(2) of the PHS Act, 42 
U.S.C. 300aa-12(b)(2), requires that the 
Secretary publish in the Federal 
Register a notice of each petition filed. 
Set forth below is a list of petitions 
received by HRSA on July 1, 1998 
through September 30, 1998. 

Section 2112(b)({2) also provides that 
the special master “shall afford all 
interested persons an opportunity to 
submit relevant, written information” 
relating to the following: 

1. The existence of evidence “that 
there is not a preponderance of the 
evidence that the illness, disability, 
injury, condition, or death described in 
the petition is due to factors unrelated 
to the administration of the vaccine 
described in the petition,” and 

2. Any allegation in a petition that the 
petitioner either: 

(a) “Sustained, or had significantly 
aggravated, any illness, disability, 
injury, or condition not set forth in the 
Table but which was caused by” one of 
the vaccines referred to in the Table, or 

(b) “Sustained, or had significantly 
aggravated, any illness, disability, 
injury, or condition set forth in the 
Table the first symptom or 
manifestation of the onset or significant 
aggravation of which did not occur 
within the time period set forth in the 
Table but which was caused by a 
vaccine” referred to in the Table. 

This notice will also serve as the 
special master’s invitation to all 
interested persons to submit written 
information relevant to the issues 
described above in the case of the 
petitions listed below. Any person 
choosing to do so should file an original 
and three (3) copies of the information 
with the Clerk of the U.S. Court of 
Federal Claims at the address listed 
above (under the heading “For Further 
Information Contact”’), with a copy to 
HRSA addressed to Director, Bureau of 
Health Professions, 5600 Fishers Lane, 
Room 8-05, Rockville, MD 20857. The 
Court’s caption (Petitioner’s Name v. 
Secretary of Health and Human 
Services) and the docket number 
assigned to the petition should be used 


as the caption for the written 
submission. 

Chapter 35 of title 44, United States 
Code, related to paperwork reduction, 
does not apply to information required 
for purposes of carrying out the 
Program. 


List of Petitions 


1. Lynette Lowe, Coal Township, 
Pennsylvania, Court of Federal Claims 
Number 98-0310V 

2. Karyn and Gary Benner on behalf of 
Micah Benner, Harleysville, 
Pennsylvania, Court of Federal Claims 
Number 98-0311V 

3. Karyn and Alan Friedman on behalf 
of James Friedman, Rochester, New 
York, Court of Federal Claims Number 
98-0318V 

4. Timmie Peterson on behalf of 
Christopher Avina, Deceased, Lake 
Elsinore, California, Court of Federal 
Claims Number 98-0324V 

5. Lena Konialian, E] Monte, California, 
Court of Federal Claims Number 98— 
0380V 

6. Shari D. Ford, Sherman, Texas, Court 
of Federal Claims Number 98-0381V 

7. Cruz Pena, Oxnard, California, Court 
of Federal Claims Number 98-0384V 

8. Carmen Davis on behalf of Andre 
Ronnie Davis, Jr., Meridian, 
Mississippi, Court of Federal Claims 
Number 98—0395V 

9. Katherine Pierce on behalf of William 
Fletcher, Charleston, South Carolina, 
Court of Federal Claims Number 98— 
0398V 

10. Winona Brown on behalf of Shelby 
Brown, Deceased, Boston, 
Massachusetts, Court of Federal 
Claims Number 98—0401V 

11. Robin Renee Presley, Russell, 
Kentucky, Court of Federal Claims 
Number 98-0417V 

12. Elizabeth and David Briggs on behalf 
of Falcon Briggs, Nogal, New Mexico, 
Court of Federal Claims Number 98— 
0418V 

13. Francine Nye on behalf of Ashley 
Nye, Leadville, Colorado, Court of 
Federal Claims Number 98—0420V 

14. Janet McDonald on behalf of 
Michael McDonald, Newark, New 
Jersey, Court of Federal Claims 
Number 98—-0421V 

15. Mattie Lemesha White, Atlanta, 
Georgia, Court of Federal Claims 
Number 98-0426V 

16. Carmen Rice on behalf of Owen 
Burman, Southfield, Michigan, Court 
of Federal Claims Number 98—0438V 

17. Elizabeth Fortuna and John Jimenez 
on behalf of John Paul Jimenez, Jr., 
Deceased, Los Angeles, California, 
Court of Federal Claims Number 98— 
0439V 


18. Lisa Wall on behalf of Jason Wall, 
Bridgewater, New Jersey, Court of 
Federal Claims Number 98-0442V 

19. Jenny and Larry Dooley on behalf 
of Brittany Dooley, Springfield, Ohio, 
Court of Federal Claims Number 98— 
0454V 

20. Jaqueline Thaw on behalf of 
Kevvin Thaw, Englewood, New Jersey, 
Court of Federal Claims Number 98— 
0465V 

21. Shelly and Paul White, on behalf 
of Hayley White, Canton, Ohio, Court of 
Federal Claims Number 98-0466V 

22. Susan and Paul Sigioch on behalf 
of Paul Raymond Sigloch, Medford, 
New Jersey, Court of Federal Claims 
Number 98-0467V 

23. Lisa and Jake Schaerer on behalf 
of Matthew Schaerer, La Mesa, 
California, Court of Federal Claims 
Number 98-0479V 

24. Regan Maddox on behalf of 
Christopher Maddox, Deceased, Tampa, 
Florida, Court of Federal Claims 
Number 98-0491V 

25. Lavonne and Harvey Spaans on 
behalf of Hannah Spaans, Remsen, Iowa, 
Court of Federal Claims Number 98— 
0494V 

26. Peter Menkin, San Rafael, 
California, Court of Federal Claims 
Number 98-0502V 

27. Tracy and Joseph Daniel, on 
behalf of Jackson E. Daniel Houston, 
Texas, Court of Federal Claims Number 
98-0519V 

28. William McNear on behalf of 
William Henry McNear, Vienna, 
Virginia, Court of Federal Claims 
Number $8-0521V 

29. Claire Parsons, Cranston, Rhode 
Island, Court of Federal Claims Number 
98-0529V 

30. Belinda Neumann on behalf of 
Daniel Aaron Neumann, Deceased, 
Jasper, Alabama, Court of Federal 
Claims Number 98—0538V 

31. Ann Doty, Medford, Oregon, Court 
of Federal Claims Number 98-0548V 

Dated: October 30, 1998. 

Claude Earl Fox, 

Administrator. 

[FR Doc. 98~-29606 Filed 11-4-98; 8:45 am] 
BILLING CODE 4160-15-P 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 


National Cancer Institute; Notice of 
Closed Meetings 


Pursuant to section 10{d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. Appendix 2), notice 
is hereby given of the following 


meetings. 
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The meetings will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The grant applications and 
the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the grant 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 

Name of Committee: National Cancer 
Institute Special Emphasis Panel, 
Minority Based Community Clinical 
Oncology Program. 

Date: November 5, 1998. 
Time: 6:00 PM to 7:00 PM. 


Agenda: To review and evaluate grant 
applications. 

Place: Cystal City Marriott, 1999 
Jefferson Davis Highway, Arlington, VA 
22202. 


Contact Person: Ray Bramhall, PHD, 
Scientific Review Administrator, 
Special Review, Referral and Resources 
Branch, Division of Extramural 
Activities, National Cancer Institute, 
National Institutes of Health, 6130 
Executive Blvd, Rockville, MD 20892, 
(301) 496-3428. 


Name of Committee: National Cancer 
Institute Special Emphasis Panel, 
Community Clinical Oncology Program 
CA-98-020. 


Date: November 5-6, 1998. 
Time: 6:00 PM to 7:00 PM. 


Agenda: To review and evaluate grant 
applications. 

Place: Crystal City Marriott, 1999 
Jefferson Davis Highway, Arlington, VA 
22202. 


Contact Person: .Ray Branhall, PHD, 
Scientific Review Administrator, 
Special Review, Referral and Resources 
Branch, Division of Extramural 
Activities, National Cancer Institute, 
National Institutes of Health, 6130 
Executive Blvd, Rockville, MD 20892, 
(301) 496-3428. 


This notice is being published less 
than 15 days prior to the meeting due 
to the timing limitations imposed by the 
review and funding cycle. 


(Catalogue of Federal Domestic Assistance 
Program Nos. 93.392, Cancer Construction; 
93.393, Cancer Cause and Prevention 
Research; 93.394, Cancer Detection and 
Diagnosis Research; 93.395, Cancer 
Treatment Research; 93.396, Cancer Biology 
Research; 93.397, Cancer Centers Support; 
93.398, Cancer Research Manpower; 93.399, 
Cancer Control, National Institutes of Health, 
HHS) 


Dated: October 29, 1998. 
LaVerne Y. Stringfield, ‘ 
Committee Management Officer, NIH. 
{FR Doc. 98-29579 Filed 11—4—98; 8:45 am] 
BILLING CODE 4140-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Nationai Institutes of Health 


National Institute on Aging; Notice of 
Closed Meetings 


Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. Appendix 2), notice 
is hereby given of the following 
meetings. 

The meetings will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The grant applications and 
the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the grant 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 

Name of Committee: National 
Institute on Aging Special Emphasis 
Panel, Amyloid beta protein in typical 


late onset Alzheimer’s Disease. 


Date: November 19-20, 1998. 

Time: 7:00 AM to 5:00 PM. 

Agenda: To review and evaluate grant 
applications. 

Place: Marriott Courtyard Hotel, 4600 
San Pablo Road, Jacksonville, FL 32224. 

Contact Person: Paul Lenz, PHD, 
Scientific Review Administrator, the 
Bethesda Gateway Building, 7201 
Wisconsin Avenue/Suite 2C212, 
Bethesda, MD 20892, (301) 496-9666. 

Name of Committee: National 
Institute on Aging Special Emphasis 
Panel, Program Project in Biomedical 
Outcomes of Aging. 

Date: November 23, 1998. 

Time: 1:00 PM to 5:00 PM. 

Agenda: To review and evaluate grant 
applications. 

Place: Bethesda Marriott Hotel, 5151 
Pooks Hill Road, Bethesda, MD 20814. 

Contact Person: William A. 
Kachadorian, PHD, Scientific Review 
Administrator, the Bethesda Gateway 
Building, 7201 Wisconsin Avenue/Suite 
2C212, Bethesda, MD 20892, (301) 496— 
9666. 


Name of Committee: National 
Institute on Aging Special Emphasis 
Panel, the Effect of Estrogens on Brain 
Aging. 

Date: December 4, 1998. 


Time: 1:00 PM to 4:00 PM. 

Agenda: To review and evaluate grant 
applications. 

lace: Best Western Manhattan, 17 

West 32nd St., New York, NY 10001. 

Contact Person: Arthur D. Schaerdel, 
DVM, Scientific Review Administrator, 
the Bethesda Gateway Building, 7201 
Wisconsin Avenue/Suite 2C212, 
Bethesda, MD 20892, (301) 496-9666. 
(Catalogue of Federal Domestic Assistance 


Nos. 93.866, Aging Research, 
National Institutes of Health, HHS) 


Dated: October 29, 1998. 
LaVerne Y. Stringfield, 
Committee Management Officer, NIH. 
[FR Doc. $8-29581 Filed 11—4—98; 8:45 am] 
BILLING CODE 4140-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National institutes of Health 


National Institute of Allergy and 
Infectious Diseases; Notice of Closed 
Meeting 


Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. Appendix 2), notice 
is hereby given of the following 
meeting. 

The meeting will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The grant applications and 
the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the grant 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 

Name of Committee: National 
Institute of Allergy and Infectious 


_ Diseases Special Emphasis Panel, CFAR 


Molecular Biology Core Supplement. 

Date: November 19, 1998. 

Time: 12:00 PM to 1:00 PM. 

Agenda: To review and evaluate grant 
applications. 

Jace: Bethesda Ramada Inn, 8400 

Wisconsin Ave., Bethesda, MD 20814. 

Contact Person: Edward W. Schroder, 
PhD, Scientific Review Administrator, 
Scientific Review Program, Division of 
Extramural Activities, NIAID, NIH, 
Solar Building, Room 4C38, 6003 
Executive Boulevard MSC 7610, 
Bethesda, MD 20892-7610, 301—435-— 
8537. 


(Catalogue of Federal Domestic Assistance 
Program Nos. 93.855, Allergy, Immunology, 
and Transplantation Research; 93.856, 
Microbiology and Infectious Diseases 
Research, National Institutes of Health, HHS) 
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Dated: October 30, 1998. 
LaVerne Y. Stringfield, 
Committee Management Officer, NIH. 
[FR Doc. 98—-29583 Filed 11-498; 8:45 am] 
BILLING CODE 4140-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institute of Health 


National institute of Aliergy and 
Infectious Diseases; Notice of Closed 
Meeting 


Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. Appendix 2), notice 
is hereby given of the following 
meeting. 

The meeting will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The grant applications and 
the discussion could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the grant 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 

Name of Committee: National 
Institute of Allergy and Infectious 
Diseases Special Emphasis Panel, 
Centers for AIDS Research. 

Date: November 18—20, 1998. 

Time: 7:30 PM to 5:00 PM. 


Agenda: To review and evaluate grant 
applications. 

Place: Bethesda Ramada, 8400 
Wisconsin Ave., Bethesda, MD 20814. 


Contact Person: Edward W. Schroder, 
PHD, Scientific Review Administrator, 
Scientific Review Program, Division of 
Extramural Activities, NIAID, NIH, 
Solar Building, Room 4C38, 6003 
Executive Boulevard MSC 7610, 
Bethesda, MD 20892-7610, 301—435-— 
8537. 


(Catalogue of Federal Domestic Assistance 

Program Nos. 93.855, Allergy, Immunology, 

and Transplantation Research; 93.856, 

Microbiology and Infectious Diseases 

Research, National Institute of Health, HHS) 
Dated: October 30, 1998. 

LaVerne Y. Stringfield, 

Committee Management Officer, NIH. 

[FR Doc. 98—29584 Filed 11-498; 8:45 am] 


BILLING CODE 4140-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 


National Institute on Deafness & Other 
Communication Disorders; Notice of 
Closed Meeting 


Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. Appendix 2), notice 
is hereby given of the following 
meeting. 

The meeting will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The grant applications and 
the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the grant 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of —— privacy. 

Name of Committee: National 
institute on Deafness and Other 
Communications Disorders Special 
Emphasis Panel. 

Date: November 12, 1998. 

Time: 1:00 PM to 3:00 PM. 

Agenda: To review and evaluate grant 
applications. 

Place: Executive Plaza South, Room 
400C, 6120 Executive Blvd., Rockville, 
MD 20852, (Telephone Conference Call). 

Contact Person: George M. Barnas, 
PhD, Scientific Review Administrator, 
Scientific Review Branch, Division of 
Extramural Activities/NIDCD, 6120 
Executive Blvd, Bethesda, MD 20892, 
301-496-8683. 

This notice is being published less 

than 15 days prior to the meeting due 
to the timing limitations imposed by the 
review and funding cycle. 
(Catalogue of Federal Domestic Assistance 
Program Nos. 93.173, Biological Research 
Related to Deafness and Communicative 
Disorders, National Institutes of Health, HHS) 

Dated: October 30, 1998. 

LaVerne Y. Stringfield, 

Committee Management Officer, NIH. 

[FR Doc. 98-29585 Filed 11-9-98; 8:45 am] 
BILLING CODE 4140-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Heaith 


National Institutes of Neurological — 
Disorders and Stroke; Notice of Closed 
Meeting 


Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 


amended (5 U.S.C. Appendix 2), notice 
is hereby given of the following 
meeting. 

The meeting will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The contract proposals and 
the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the contract 
proposals, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 

Name of Committee: National 
Institute of Neurological Disorders and 
Stroke Special Emphasis Panel. 

Date: November 3, 1998. 

Time: 2:00 PM to 3:00 PM. 

Agenda: To review and evaluate 
contract proposals. 

Place: National Institutes of Health, 
National Institute of Neurological 
Disorders and Stroke, Federal Building, 
Room 9C10, Bethesda, MD 20814, 
(Telephone Conference Call). 

Contact Person: Phillip F. Wiethorn, 
Scientific Review Administrator, 
Scientific Review Branch, Division of 
Extramural Activities, NINDS, National 
Institutes of Health, PHS, DHHS, 
Federal Building, Room 9C10, 7550 
Wisconsin Avenue, Bethesda, MD 
20892, 301-496-9223. 

This notice is being published less 

than 15 days prior to the meeting due 
to the timing limitations imposed by the 
review and funding cycle. 
(Catalogue of Federal Domestic Assistance 
Program Nos. 93.853, Clinical Research 
Related to Neurological Disorders; 93.854, 
Biological Basis Research in the 
Neurosciences, National Institutes of Health, 
HHS) 

Dated: October 30, 1998. 

LaVerne Y. Stringfield, 

Committee Managment Officer, NIH. 

[FR Doc. 98—29586 Filed 114-98; 8:45 am] 
BILLING CODE 4140-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 


Center for Scientific Review; Notice of 
Ciosed Meetings 


Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. Appendix 2), notice 
is hereby given of the following 
meetings. 

The meetings will be closed to the 
public in accordance with the 


provisions set forth in sections 
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552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The grant applications and 
the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the grant 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 

Name of Committee: Center for 
Scientific Review Special Emphasis 
Panel, ZRG1 MBC-2 (02). 

Date: November 5, 1998. 

Time: 12:00 PM to 6:00 PM. 

Agenda: To review and evaluate grant 
applications. 

ace: Holiday Inn National Airport, 
1489 Jefferson Davis Highway, 
Arlington, VA 22202. 

Contact Person: Gerald Liddel, PHD, 
Scientific Review Administrator, Center 
for Scientific Review, National Institutes 
of Health, 6701 Rockledge Drive, Room 
4186, MSC 7808, Bethesda, MD 20892, 
301-435-1150. 

This notice is being published less 
than 15 days prior to the meeting due 
to the timing limitations imposed by the 
review and funding cycle. 

Name of Committee: Center for 
Scientific Review Special Emphasis 
Panel, ZRG1 AARR-8(01). 

Date: November 17-18, 1998. 

Time: 8:30 AM to 5:00 PM. 

Agenda: To review and evaluate grant 
applications. 

lace: Holiday Inn, 5520 Wisconsin 
Ave., Chevy Chase, MD 20815. 

Mohindar Poonian, 
PHD, Scientific Review Administrator, 
Center for Scientific Review, National 
Institutes of Health, 6701 Rockledge 
Drive, Room 5110, MSC 7852, Bethesda, 
MD 20892, (301)-435-1168. 

Name of Committee: Center for 
Scientific Review Special Emphasis 
Panel. 

Date: November 18-19, 1998. 

Time: 8:30 AM to 2:00 PM. 

Agenda: To review and evaluate grant 
applications. 

Jace: Ramada Inn-Rockville, 1775 
Rockville Pike, Rockville, MD 20852. 

Contact Person: Gerald Liddel, PHD, 
Scientific Review Administrator, Center 
for Scientific Review, National Institutes 
of Health, 6701 Rockledge Drive, Room 
4186, MSC 7808, Bethesda, MD 20892, 
301-435-1150. 


Name of Committee: Center for 
Scientific Review Special Emphasis 
Panel. 

Date: November 18, 1998. 

Time: 10:00 AM to 2:00 PM. 

Agenda: To review and evaluate grant 
applications. 

Jace: Holiday Inn National Airport, 
1489 Jefferson Davis Highway, 
Arlington, VA 22202. 


Contact Person: Garrett V. Keefer, 
PHD, Scientific Review Administrator, 
Center for Scientific Review, National 
Institutes of Health, 6701 Rockledge 
Drive, Room 4190, MSC 7808, Bethesda, 
MD 20892. (301)—-435-1152. 

Name of Committee: Center for 
Scientific Review Special Emphasis 
Panel. 

Date: November 18-19, 1998. 

Time: 2:00 PM to 5:00 PM. 

Agenda: To review and evaluate grant 
applications. 

Place: Holiday Inn Chevy Chase, 5520 
Wisconsin Avenue, Chevy Chase, MD 
20815. 

Contact Person: Shirley Hilden, PHD, 
Scientific Review Administrator, Center 
for Scientific Review, National Institutes 
of Health, 6701 Rockledge Drive, Room 
4218, MSC 7814, Bethesda, MD 20892, 
(301) 435-1198. 

Name of Committee: Center for 
Scientific Review Special Emphasis 
Panel. 

Date: November 18, 1998. 

Time: 3:30 PM to 5:00 PM. 

Agenda: To review and evaluate grant 
applications. 

Place: NIH, Rockledge II, Bethesda, 


MD 20892, (Telephone Conference Call). 


Contact Person: Everett E. Sinnett, 
PHD, Scientific Review Administrator, 
Center for Scientific Review, National 
Institutes of Health, 6701 Rockledge 
Drive, Room 4120, MSC 7818, Bethesda, 
MD 20892, (301) 435-1016, 
ev__sinnett@nih.gov. 

Name of Committee: Center for 
Scientific Review Special Emphasis 
Panel, ZRG—1 VACC (01). 

Date: November 18-19, 1998. 

Time: 5:00 PM to 7:00 PM. 

Agenda: To review and evaluate grant 
applications. 

Place: Holiday Inn Chevy Chase, 5520 
Wisconsin Avenue, Chevy Chase, MD 
20815. 

Contact Person: Mary Clare Walker, 
PHD, Scientific Review Administrator, 
Center for Scientific Review, National 
Institutes of Health, 6701 Rockledge 
Drive, Room 5104, MSC 7852, Bethesda, 
MD 20892, (301) 435-1165. 

Name of Committee: Center for 
Scientific Review Special Emphasis 
Panel, ZRG—-1 AARR-3 (05). 

Date: November 18, 1998. 

Time: 12:00 PM to 2:00 PM. 

Agenda: To review and evaluate grant 
applications. 

Place: NIH Rockledge II, Bethesda, 
MD 20892, (Telephone Conference Call). 
Contact Person: Mohindar Poonian, 

PHD, Scientific Review Administrator, 
Center for Scientific Review, National 
Institutes of Health, 6701 Rockledge 
Drive, Room 5110, Bethesda, MD 20892, 
(301) 435-1168, poonianm@drg.nih.gov. 


Name of Committee: Center for 
Scientific Review Special Emphasis 
Panel, ZRG-1 AARR-06-(01). 

Date: November 19-20, 1998. 

Time: 8:30 AM to 6:00 PM. 

Agenda: To review and evaluate grant 
applications. 

Place: Holiday Inn, 5520 Wisconsin 
Ave, Palladian West, Chevy Chase, MD 
20815. 

Contact Person: Sami A Mayyasi, 
PHD, Scientific Review Administrator, 
Center for Scientific Review, National 
Institutes of Health, 6701 Rockledge 
Drive, Room 5112, MSC 7852, Bethesda, 
MD 20892, (301) 435-1169. 

Name of Committee: Center for 
Scientific Review Special Emphasis 
Panel. 

Date: November 19, 1998. 

Time: 8:30 AM to 5:00 PM. 

Agenda: To review and evaluate grant 
applications. 

Place: Holiday Inn Bethesda, 8120 
Wisconsin Avenue, Bethesda, MD 
20814. 


Contact Person: Jerrold Fried, PHD, 
Scientific Review Administrator, Center 
for Scientific Review, National Institutes 
of Health, 6701 Rockledge Drive, Room 
4126, MSC 7802, Bethesda, MD 20892. 
(301) 435-1777. 

Name of Committee: Center for 
Scientific Review Special Emphasis 
Panel, ZRG1 GEN (02) Small Business. 

Date: November 19-20, 1998. 

Time: 9:00 AM to 5:00 PM. 

Agenda: To review and evaluate grant 
applications. 

Place: River Inn, 924 25th Street NW, 
Washington, DC 20037. 


Contact Person: David J. Remondini, PHD, 


Contact Person: David J. Remondini, 
PHD, Scientific Review Administrator, 
Center for Scientific Review, National 
Institutes of Health, 6701 Rockledge 
Drive, Room 6154, MSC 7890, Bethesda, 
MD 20892, (301) 435-1038. 

Name of Committee: Center for 
Scientific Review Special Emphasis 
Panel. 

Date: November 19, 1998. 

Time: 11:30 AM to 1:30 PM. 

Agenda: To review and evaluate grant 
applications. 

Place: NIH, Rockledge 2, Bethesda, 
MD 20892, (Telephone Conference Call). 


Contact Person: Mohindar Poonian, PHD, Scig 


Contact Person: Mohindar Poonian, 
PHD, Scientific Review Administrator, 
Center for Scientific Review, National 
Institutes of Health, 6701 Rockledge 
Drive, Room 5110, Bethesda, MD 20892, 
301-435-1168, poonianm@drg.nih.gov. 

Name of Committee: Center for 
Scientific to Special Emphasis Panel, 
ZRG-1 AARR-3 (04). 


Contact Person: Jerrold Fried, PHD, Scientifig 
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Date: November 19, 1998. 

Time: 3:30 PM to 5:30 PM. 

Agenda: To review and evaluate grant 
applications. 

Place: NIH, Rockledge 2, Bethesda, 


MD 20892, (Telephone Conference Call). 


Contact Person: Monindar Poonian, 
PHD, Scientific Review Admininstrator, 
Center for Scientific Review, National 
Institutes of Health, 6701 Rockledge 
Drive, Room 5110, Bethesda, MD 20892, 
301-435-1168, poonianm@drg.nih.gov. 

Name of Committee: Center for 
Scientific Review Special Empasis 
Panel, ZRG-1VACC (02). 

Date: November 20, 1998. 

Time: 8:30 AM to 5:00 PM. 

Agenda: To review and evaluate grant 
applications. 

Place: Holiday Inn Chevy Chase, 5520 
Wisconsin Avenue, Chevy Chase, MD 
20815. 

Contact Person: Mary Clare Walker, 
PHD, Scientific Review, Administrator, 
Center for Scientific Review, National 
Institutes of Health, 6701 Rockledge 
Drive, Room 5104, MSC 7852, Bethesda, 
MD 20892, (301) 435-1165. 

(Catalogue of Federal Domestic Assistance 
Program Nos. 93.306, Comparative Medicine, 
93.306; 93.333, Clinical Research, 93.333, 
93.337, 93.393-93.396, 93.837-93.844, 
93.846-, 93.878, 93.892, 93.893, National 
Institutes of Health, HHS) 


Dated October 30, 1998. 
LaVerne Y. Stringfield, 
Committee Management Officer, NIH. 
[FR Doc. 98-29582 Filed 11—4—98; 8:45 am] 
BILLING CODE 4140-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 


Clinical Center; Notice of Meeting 


Pursuant to section 10(a) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. Appendix 2), notice 
is hereby given of a meeting of the 
Board of Governors of the Warren Grant 
Magnuson Clinical Center. 

The meeting will be open to the 
public, with attendance limited to space 
available. Individuals who plan to 
attend and need special assistance, such 
as sign language interpretation or other 
reasonable accommodations, should 
notify the Contact Person listed below 
in advance of the meeting. 

Name of Committee: Board of 
Governors of the Warren Grant 
Magnuson Clinical Center, Executive 
Committee. 

Date: November 23, 1998. 

Time: 9:00 AM to 12:00 PM. 


Agenda: Discussion of updates on 
organizational planning, governance, 
and the budget. 

Place: National Institutes of Health, 
Clinical Center Medical Board Room, 
2C116, 9000 Rockville Pike, Bethesda, 
MD 20892. 

Contact Person: Maureen E. Gormley, 
Executive Secretary, Warren Grant 
Magnuson Clinical Center, National 
Institutes of Health, Building 10, Room 
2C146, Bethesda, MD 20892, 301/496— 
2897. 

Dated: October 29, 1998. 

LaVerne Y. Stingfield, 

Committee Management Officer, NIH. 

[FR Doc. 98—-29580 Filed 114-98; 8:45 am] 
BILLING CODE 4140-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Substance Abuse and Mental Health 
Services Administration 


Center for Substance Abuse 
Prevention; Notice of Meeting 


Pursuant to Pub. L. 92-463, notice is 
hereby given of the meeting of the Drug 
Testing Advisory Board of the Center for 
Substance Abuse Prevention in 
December 1998. 

The Drug Testing Advisory Board 
meeting on December 7 will be an open 
meeting and will include a roll call, 
general announcements, and a 
discussion of various program, 
procedural, and technical issues. The 
preliminary agenda includes, but is not 
limited to, the following topics: HHS 
update, DOT update, and a discussion 
of the information submitted by 
industry representatives regarding the 
use of alternative matrices (hair, sweat, 
oral fluids) and on-site tests to test for 
drugs of abuse. A public comment 
period will be scheduled during the 
open session. If anyone needs special 
accommodations for persons with 
disabilities please notify the Contact 
listed above. 

An agenda for this meeting and a 
roster of board members may be 
obtained from: Ms. Giselle Hersh, 
Division of Workplace Programs, 5600 
Fishers Lane, Rockwall II, Suite 815, 
Rockville, MD 20857, Telephone: (301) 
443-6014. 

Substantive program information may 
be obtained from the contact whose 
name and telephone number is listed 
below. 

Committee Name: Drug Testing 
Advisory Board. 

Meeting Date: December 7, 1998. 

Place: Holiday Inn, 5520 Wisconsin 
Avenue, Chevy Chase, Maryland 20815. 


Open: December 7, 1998, 8:30 a.m.— 
4:00 p.m. 

Contact: Donna M. Bush, Ph.D., 
Executive Secretary, Telephone: (301) 
443-6014 and FAX: (301) 443-3031. 

Dated: October 30, 1998. 

Jeri Lipov, 

Committee Management Officer, Substance 
Abuse and Mental Health Services 
Administration. ° 

[FR Doc. 98-29607 Filed 11—4—98; 8:45 am] 
BILLING CODE 4162-20-P 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Substance Abuse and Mental Health 
Services Administration (SAMHSA); 
Notice of Meeting 


Pursuant to Pub. L. 92-463, notice is 
hereby given of the following meeting of 
the SAMHSA Special Emphasis Pane] II 
in November. 


A summary of the meeting may be 
obtained from: Ms. Dee Herman, 
Committee Management Liaison, 
SAMHSA, Office of Program Planning 
and Coordination (OPPC), Division of 
Extramural Activities Policy and 
Review, 5600 Fishers Lane, Room 17-— 
89, Rockville, Maryland 20857. 
Telephone: (301) 443-7390. 


Substantive program information may 
be obtained from the individual named 
as Contact for the meeting listed below. 


The meeting will include the review, 
discussion and evaluation of individual 
contract proposals. These discussions 
could reveal personal information 
concerning individuals associated with 
the proposals and confidential and 
financial information about an 
individual’s proposal. The discussion 
may also reveal information about 
procurement activities exempt from 
disclosure by statute and trade secrets 
and commercial or financial information 
obtained from a person and privileged 
and confidential. Accordingly, the 
meeting is concerned with matters 
exempt from mandatory disclosure in 
Title 5 U.S.C. 552b(c) (3), (4), and (6) 
and 5 U.S.C. App. 2, § 10(d). 


Committee Name: SAMHSA Special 
Emphasis Panel II. 

Meeting Date: November 18-19, 1998. 

Place: Parklawn Building, Room “P” and 
Room “N”’, 5600 Fishers Lane, Rockville, MD 
20857. 

Closed: November 18, 1998 8:30 a.m.—5:00 
p.m.; November 19, 1998 8:30 a.m.— 
Adjournment. 

Contact: Boris Aponte, Room,17-89, 
Parklawn Building, Telephone: (301) 443- 
2290 and FAX: (301) 443-3437. 
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Dated: October 30, 1998. 
Jeri Lipov, 
Committee Management Officer, Substance 
Abuse and Mental Health Services 
Administration. 
[FR Doc. 98—29605 Filed 11—4—98; 8:45 am] 
BILLING CODE 4162-20-P 


DEPARTMENT OF THE INTERIOR 
Fish and Wildlife Service 


Receipt of Application for Endangered 
Species Permit 


AGENCY: Fish and Wildlife Service, 
Interior. 


ACTION: Notice of receipt of application 
for Endangered Species permit. 


SUMMARY: The following applicants have 
applied for permits to conduct certain 
activities with endangered species. This 
notice is provided pursuant to Section 
10(c) of the Endangered Species Act of 
1973, as amended (16 U.S.C. 1531 et 
seq.). 

DATES: Written data or comments on 
these applications must be received, at 
the address given below, by December 7, 
1998. 

ADDRESSES: Documents and other 
information submitted with these 
applications are available for review, 
subject to the requirements of the 
Privacy Act and Freedom of Information 
Act, by any party who submits a written 
request for a copy of such documents to 
the following office within 30 days of 
the date of publication of this notice: 
U.S. Fish and Wildlife Service, 1875 
Century Boulevard, Suite 200, Atlanta, 
Georgia 30345 (Attn: David Dell, Permit 
Biologist). Telephone: 404/679-7313; 
Facsimile: 404/679-7081. 

FOR FURTHER INFORMATION CONTACT: 
David Dell, Telephone: 404/679-7313; 
Facsimile: 404/679-7081. 
SUPPLEMENTARY INFORMATION: 

Applicant: Stephen M. Shea, St. Joe 
Timberland Company, Port St. Joe, 
Florida, TE004399-0. 

The applicant requests authorization 
to take (capture for surveys and 
population estimates) the endangered 
Choctawhatchee beach mouse, 
Peromyscus polionotus allophrys, 
throughout the species range in South 
Walton County, Florida, for the purpose 
of enhancement of survival of the 
species. 

Applicant: Michael H. Smith, 
Savannah River Ecology Laboratory, 
Aiken, South Carolina, TE004317-0. 

The applicant requests authorization 
to remove and reduce to possession leaf 
samples of the endangered smooth 


coneflower, Echinacea laevigata, from 
throughout the species range at the 
Savannah River Site and at Fort Jackson, 
South Carolina, for the purpose of 
enhancement of survival of the species. 

Applicant: Forest Supervisor, 
Ouachita National Forest, Hot Springs, 
Arkansas, TE004289-0. 

The applicant requests authorization 
to take (capture, band, translocate, and 
harass during nest monitoring and 
augmentation) the endangered red- 
cockaded woodpecker, Picoides 
borealis, throughout the species range in 
Arkansas and Oklahoma, for the 
purpose of enhancement of survival of 
the species. 

Applicant: Dr. William Howell, 
Samford University, Birmingham, 
Alabama, TE003953-0. 

The applicant requests authorization 
to take (capture for surveys and 
population estimates) the endangered 
watercress darter, Etheostoma nuchale, 
throughout the species range in 
Jefferson County, Alabama, for the 
purpose of enhancement of survival of 
the species. 


Dated: October 28, 1998. 
H. Dale Hall, 
Acting Regional Director. 
[FR Doc. 98—29600 Filed 11—4—98; 8:45 am] 
BILLING CODE 4310-55-P 


DEPARTMENT OF THE INTERIOR 
Fish and Wildlife Service 


Notice of Receipt of Applications for 
Permit 


The following applicants have 
applied for a permit to conduct certain 
activities with endangered species. This 
notice is provided pursuant to Section 
10(c) of the Endangered Species Act of 
1973, as amended (16 U.S.C. 1531, et 
seq.): 

PRT-003841 
Applicant: Mr. James.Y. Jones, Dublin, GA 


The applicant has requested a permit 
to import one male wood bison (Bison 
bison athabascae) taken in the 
Mackenzie Bison Sanctuary, Northwest 
Territories, Canada, for the purpose of 
enhancement of the survival of the 
species. 

PRT-004448 
Applicant: Centers for Disease Control, 
Hepatitis Branch, Atlanta, GA 


The applicant has requested a 
multiple-use permit to import blood 
samples from Bornean orangutans 
(Pongo pygmaeus) being held at 
Wanariset Station Orangutan 
Reintroduction Center on the island of 


Borneo, for the purpose of enhancement 
of the survival of the species. 


PRT-004469 
Applicant: John McLeod, Saginaw, MI 


The applicant requests a permit to 
import the sport-hunted trophy of one 
male bontebok (Damaliscus pygargus 
dorcas) culled from a captive herd 


‘maintained under the management 
" program of the Republic of South Africa, 


for the purpose of enhancement of the 
survival of the species. 


PRT-004344 
Applicant: Charles R. Hutton, Memphis, TN 


The applicant requests a permit to 
import the sport-hunted trophy of one 
male bontebok (Damaliscus pygargus 
dorcas) culled from a captive herd 
maintained under the management 
program of the Republic of South Africa, 
for the purpose of enhancement of the 
survival of the species. 

PRT-004468 


Applicant: Donald D. Schmidtz, Tucson, AZ 


The applicant requests a permit to 
import the sport-hunted trophy of one 
male bontebok (Damaliscus pygargus 
dorcas) culled from a captive herd 
maintained under the management 
program of the Republic of South Africa, 
for the purpose of enhancement of the 
survival of the species. 

PRT-004066 


Applicant: Zoological Society of San Diego, 
San Diego, CA, 


The applicant requests a permit to 
export two male and two female 
captive-born Chinese gorals 
(Nemorhaedus goral arnouxianus) to the 
Warsaw Zoo, Poland for enhancement of 
the survival of the species through 
captive propagation. 

Written data or comments should be 
submitted to the Director, U.S. Fish and 
Wildlife Service, Office of Management 
Authority, 4401 North Fairfax Drive, 
Room 700, Arlington, Virginia 22203 
and must be received by the Director 
within 30 days of the date of this 
publication. 

Documents and other information 
submitted with these applications are 
available for review, subject to the 
requirements of the Privacy Act and 
Freedom of Information Act, by any 
party who submits a written request for 
a copy of such documents to the 
following office within 30 days of the 
date of publication of this notice: U.S. 
Fish and Wildlife Service, Office of 
Management Authority, 4401 North 
Fairfax Drive, Room 700, Arlington, 
Virginia 22203. Phone: (703/358-2104); 
FAX: (703/358-2281). 
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Dated: October 30, 1998. 
MaryEllen Amtower, 
Acting Chief, Branch of Permits, Office of 
Management Authority. 
[FR Doc. 98-29634 Filed 11—4—98; 8:45 am] 
BILLING CODE 4310-55-P 


DEPARTMENT OF THE INTERIOR 
Fish and Wildlife Service 


North American Wetiands 
Conservation Council; Meeting 
Announcement 


AGENCY: U.S. Fish and Wildlife Service, 
Interior. 


ACTION: Notice of meeting. 


SUMMARY: The North American 
Wetlands Conservation Council 
(Council) will meet December 9, 1998 to 
_Teview proposals for funding submitted 
pursuant to the North American 
Wetlands Conservation Act. Upon 
completion of the Council’s review, 
proposals will be submitted to the 
Migratory Bird Conservation 
Commission with recommendations for 
funding. The meeting is open to the 
public. 
DATES: December 9, 1998, Mexico— 
10:00 A.M. 


ADDRESSES: The meeting will be held at 
the Hotel Finca Real, located at Victoria, 
Esquina Bustamante, Xalapa, Veracruz, 
Mexico. The North American Wetlands 
Conservation Council Coordinator is 
located at U.S. Fish and Wildlife 
Service, 4401 N. Fairfax Drive, Suite 
110, Arlington, Virginia, 22203. 

FOR FURTHER INFORMATION CONTACT: 
David A. Smith, Coordinator, North 
American Wetlands Conservation 
Council, (703) 358-1784. 


‘SUPPLEMENTARY INFORMATION: In 
accordance with the North American 
Wetlands Conservation Act (Pub. L. 
101-223, 103 Stat. 1968, December 13, 
1989, as amended), the North American 
Wetlands Conservation Council is a 
Federal-State-private body which meets 
to consider wetland acquisition, 
restoration, enhancement and 
management projects for 
recommendation to and final approval 
by the Migratory Bird Conservation 
Commission. Proposals from State, 
Federal, and private sponsors require a 
minimum of 50 percent non-Federal 
matching funds. 


Dated: October 30, 1998. 
Daniel M. Ashe, 
Director, U.S. Fish and Wildlife Service. 
(FR Doc. 98—29682 Filed 11—4—98; 8:45 am] 
BILLING CODE 4310-55-P 


DEPARTMENT OF THE INTERIOR 


Bureau of Land Management 
[NV-020-1990--01] 


Record of Decision 


AGENCY: Bureau of Land Management, 
Interior. 

ACTION: Notice of availability, Record of 
Decision for Newmont Gold 
Corporation’s Trenton Canyon Mine 
Expansion Project. 


DATES: The Record of Decision will be 
distributed and miade available to the 
public on October 28, 1998. Anyone 
wishing to appeal the Record of 
Decision has 30 days following the date 
of publication of this notice in the 
Federal Register. 
ADDRESS: A copy of the Record of 
Decision can be obtained from: Bureau 
of Land Management, Winnemucca 
Field Office, 5100 East Winnemucca 
Boulevard, Winnemucca, Nevada 89445. 
FOR FURTHER INFORMATION CONTACT: Rod 
Herrick, Project Manager, at the above 
Winnemucca Field Office address or 
telephone (702) 623-1500. 
SUPPLEMENTARY INFORMATION: The 
Record of Decision consists of the action 
proposed in the Plan of Operation and 
analyzed in the Draft and Final 
Environmental Impact Statements. The 
Agency Preferred Alternative includes 
all components of the Proposed Action 
with the partial sequential backfill 
alternative and implementing 
appropriate mitigation for each 
significant potential resource impact. 
The Agency Preferred Alternative is also 
the environmentally preferred 
alternative incorporating mitigation and 
monitoring measures. 

Dated: October 27, 1998. 
Terry A. Reed, 
Winnemucca Field Office Manager. 
[FR Doc. 98—29676 Filed 114-98; 8:45 am] 
BILLING CODE 4310-HC-M 


DEPARTMENT OF THE INTERIOR 


Bureau of Land Management 
[OR-010-1430-00; GP9-0015] 


Meeting Notice for Southeast Oregon 
RMP Subcommittee of the Southeast 
Oregon Resource Advisory Council 


AGENCY: Lakeview District, Bureau of 
Land Management, Interior. 
ACTION: Notice. 


SUMMARY: The Southeast Oregon RMP 
Subcommittee of the Southeast Oregon 
Resource Advisory Council will meet at 


the Burns District BLM Office, HC 74- 
12533 Hwy 20 West, Hines, Oregon, 
from 11:00 a.m. to 4:30 pm on December 
9, 1998. Topics to be discussed by the 
Council include the Southeast Oregon 
Resource Management Plan and such 
other matters as may reasonably come 
before the Council. The entire meeting 
is open to the public. 

Dated: October 23, 1998. 
FOR FURTHER INFORMATION CONTACT: 
Sonya Hickman, Bureau of Land 
Management, Lakeview District Office, 
P.O. Box 151, Lakeview, OR 97630 
(Telephone: 541/947-2177). 


Steve Ellis, 

Designated Federal Official. 

[FR Doc. 98—29673 Filed 11-4-98; 8:45 am] 
BILLING CODE 4310-84-P 


DEPARTMENT OF THE INTERIOR 


Bureau of Land Management 
[CO-050—1220-00] 


Front Range Resource Advisory 
Council (Colorado) Meeting 


AGENCY: Bureau of Land Management, 
Interior. 


ACTION: Notice of meeting. 


SUMMARY: In accordance with the 
Federal Advisory Committee Act of 
1972 (FACA), 5 U.S.C. Appendix, notice 
is hereby given that the next meeting of 
the Front Range Resource Advisory 
Council (Colorado) will be held on 
November 19, 1998 in Canon City, 
Colorado. 

The meeting is scheduled to begin at 
9:15 a.m. at the Holycross Abbey 
Community Center, 2951 E. Highway 
50, Canon City, Colorado. Topics 
discussed at the meeting will include 
current issues within the district 
including a discussion on the Impacts of 
Dumping on Public Land and an update 
on the Penrose OHV Trails 
Environmental Analysis. 

All Resource Advisory Council 
meetings are open to the public. 
Interested persons may make oral 
statements to the Council at 9:30 a.m. or 
written statements may be submitted for 
the Council’s consideration. The District 
Manager may limit the length of oral 
presentations depending on the number 
of people wishing to speak. 

DATES: The meeting is scheduled for 
Thursday November 19, 1998 from 9:15 
a.m. to 4 p.m. 

ADDRESSES: Bureau of Land 
Management (BLM), Canon City District 
Office, 3170 East Main Street, Canon 
City, Colorado 81212; Telephone (719) 
269-8500; TDD (719) 269-8597. 
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FOR FURTHER INFORMATION CONTACT: 
Ken Smith at 719-269-8553. 
SUPPLEMENTARY INFORMATION: Summary 
minutes for the Council meeting will be 
maintained in the Canon City District 
Office and will be available for public 
inspection and reproduction during 
regular business hours within thirty (30) 
days following the meeting. 

Donnie R. Sparks, 

District Manager. 

[FR Doc. 98—29678 Filed 114-98; 8:45 am] 
BILLING CODE 4310-JB-M 


DEPARTMENT OF THE INTERIOR 


Bureau of Land Management 


[WY-921-1430-01; WYW 2866, WYW 72569, 
WYW 72585, WYW 72586, WYW 72591, and 
WYW 72592] 


Public Land Order No. 7370; Partial 
Revocation of Secretarial Orders Dated 
October 21, 1913, April 27, 1922, May 
24, 1922, April 20, 1928, and April 2, 
1929, and Revocation of Public Land 
Order No. 4301; Wyoming 


AGENCY: Bureau of Land Management, 
Interior. 


ACTION: Public land order. 


SUMMARY: This order partially revokes 
five Secretarial orders and revokes one 
public land order in its entirety, insofar 
as they affect 21,711:53 acres of public 
lands withdrawn for the Bureau of 
Reclamation’s Shoshone Reclamation 
Project. The lands are no longer needed 
for reclamation purposes. Of the lands 
being revoked, 1,325.99 acres are within 
overlapping Bureau of Land 
Management withdrawals and will 
remain closed to surface entry and 
mining, and 19,745.54 acres will not be 
. opened to surface entry and mining 
until the Bureau of Land Management 
completes a planning review. The lands 
have been and will remain open to 
leasing. The remaining 640 acres have 
been conveyed out of Federal ownership 
and the revocation of these lands is a 
record-clearing action only. 


EFFECTIVE DATE: December 7, 1998. 


FOR FURTHER INFORMATION CONTACT: 
Janet Booth, BLM Wyoming State Office, 
5353 N. Yellowstone Road, Cheyenne, 
Wyoming 82003, 307-775-6124. 

By virtue of the authority vested in 
the Secretary of the Interior by Section 
204 of the Federal Land Policy and 
Management Act of 1976, 43 U.S.C. 
1714 (1994), it is ordered as follows: 

1. The Secretarial Orders dated 
October 21, 1913, April 27, 1922, May 
24, 1922, April 20, 1928, and April 2, 
1929, and Public Land Order No. 4301, 


which withdrew public lands for the 
Bureau of Reclamation’s Shoshone 
Reclamation Project, are hereby revoked 
insofar as they affect the following 
described lands: 
Sixth Principal Meridian 
T. 56 N., R. 97 W., 

Sec. 33, lot 1. 
T. 56 N., R. 98 W., 

Sec. 26, SW%; 

Sec. 27, E¥2SE™%. 
T. 56 N., R. 100 W., 

Sec. 31, lots 3 and 4, E¥2SW, and SE% 
(Formerly S12); 

Sec. 32. 

T. 55 N., R. 101 W., 

Sec. 1, lots 5 to 8, inclusive, S’2N1z, and 

Sec. 2, lots 5 to 8, inclusive, S’2N%, 
N*%2SE™%, and NE%SW% (Formerly N72, 
N?*2SE%, and NE%4SW'4); 

Sec. 3, lots 5 to 8, inclusive, S12N%2 
(Formerly N77); 

Sec. 4, NE%4SW%. 

T. 56 N., R. 101 W., 

Sec. 31, lots 5 to 10, inclusive, EY2SE%, 
SW4SE%, and SE%4SW%s (Formerly 
and S12); 

Sec. 32, lots 1 to 4, inclusive, S¥2S%2, and 
(Formerly and 
S12); 

Sec. 33, lots 1 to 5, inclusive, NEY%NE™%, 
S4%2NE%, SE%, and S12SW (Formerly 
S12, and NE%); 

Sec. 34, S12; 

Sec. 36, lots 1 to 7, inclusive, (Formerly 
Et2E¥2, S¥2SW%, and SWY%4SE™%); 
Tracts 63A to 63D, inclusive, and 63G to 

63M, inclusive; 

Tracts 64A to 64J, inclusive; 

Tracts 65A to 65G, inclusive. 


T. 55 N., R. 102 W., 


Sec. 1, lots 5 to 8, inclusive, and S¥2N12 
(Formerly N72); 

Sec. 2, lots 5 to 8, inclusive, S1¥2N1, and 
(Formerly All); 

Sec. 3, lots 5 to 8, inclusive, S’2N%, and 
(Formerly All); 

Sec. 4, lots 5 to 8, inclusive, S’2N%2, and 
S12 (Formerly All); 

Sec. 5, lots 5 to 8, inclusive, S?/2N1z, and 
S12 (Formerly All); 

Sec. 6, lots 8 to 10, inclusive, SE%, 
and SE%4NW% (Formerly 
E12NW' and E12); 

Sec. 8, NW%; 

Sec. 9, N%2; 

Sec. 10, N12; 

Sec. 11, 

T. 56 N., R. 102 W., 
- Sec. 2, lots 5, 6, 11, 12, 17, 18, and 19; 

Sec. 4, lots 5, 6, 7, 8, 13, and 14; 

Sec. 5, lots 13, 21, and 22; 

Sec. 25, lots 3 to 5, inclusive, and 
N%2SW%; 


Sec. 26, lots 1 to 4, inclusive, N’2SE™%, and 


SW%SE%; 

Sec. 27, lot 5; 

Sec. 29, lots 1 to 3, inclusive; 

Sec. 31, lots 5, 11, 12, and 15, and 
E12SE%; 

Sec. 32, lot 1, W12NE%4, 
and S12; 

Sec. 33, lots 1 to 4, inclusive, SW’, and 
SW%SE%; 


Sec. 34, lots 3 to 6, inclusive; 
Sec. 35, lots 1 to 9, inclusive, and 
Sec. 36, lots 1-5; 
Tracts 63E, 63F, and 63N; 
Tracts 64 to 71, inclusive; 
Tracts 76 to 85, inclusive; 
Tracts 88 to 98, inclusive; 
Tracts 107 to 116, inclusive; 
Tracts 119 to 130, inclusive; 
Tracts 139 to 150, inclusive; 
Tracts 158 to 169, inclusive; 
Tracts 172 to 179, inclusive; 
Tracts 189 to 194, inclusive; 
Tracts 199 to 204, inclusive; 
Tracts 212 to 218, inclusive; 
Tracts 225 to 235, inclusive; 
Tracts 238 to 248, inclusive; 
Tracts 252 to 260, inclusive; 
Tracts 262 to 342, inclusive. 
T. 57 N., R. 102 W., 
Sec. 35, 
The areas described aggregate 21,071.53 
acres in Park and Big Horn Counties. 


2. The Secretarial Order dated 
October 21, 1913, which withdrew 
public lands for the Bureau of 
Reclamation’s Shoshone Reclamation 
Project, is hereby revoked insofar as it 
affects the following described land: 


Sixth Principal Meridian 
T. 56 N., R. 97 W., 
Tract 37. 


The area described contains 640 acres in 
Big Horn County. 


3. Of the lands described in paragraph 
1, 1,325.99 acres are within overlapping 
withdrawals and will remain closed to 
surface entry and mining, and 19,745.54 
acres will not be opened to surface entry 
and mining until a planning review and 
an analysis are completed to determine 
if any of the lands need special 
designation and protection or have 
exchange potential. 

4. The land described in paragraph 2 
has been conveyed out of Federal 
ownership and this is a record clearing 
action only. 

Dated: October 26, 1998. 

Bob Armstrong, 

Assistant Secretary of the Interior. 

[FR Doc. 98—29599 Filed 114-98; 8:45 am] 
BILLING CODE 4310-22-P 


DEPARTMENT OF THE INTERIOR 
Minerals Management Service (MMS) 


Minerals Management Advisory Board 
Outer Continental Shelf Scientific 
Committee; Announcement of Plenary 
Session 


This Notice is issued in accordance 
with the provisions of the Federal 
Advisory Committee Act, Pub. L. 92- 
463, 5 U.S.C., Appendix I, and the 


q 
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Office of Management and Budget 
Circular A-63, Revised. 


The Minerals Management Advisory 
Board OCS SC will meet in plenary 
session on Wednesday, November 18, 
and on Thursday, November 19, and 
will meet in subcommittee meetings 
also on Thursday, November 19, 1998, 
at the Ramada Plaza Hotel Pentagon, 
4641 Kenmore Avenue, Alexandria, 
Virginia 22304, telephone (703) 751— 
4510. 


The OCS SC is an outside group of 
scientists which advises the Director, 
MMS, on the feasibility, 
appropriateness, and scientific merit of 
the MMS OCS Environmental Studies 
Program as related to information 
needed for informed OCS 
decisionmaking. 

Below is a schedule of meetings that 
will occur. 


The Committee will meet in plenary 
session on Wednesday, November 18, 
from 9:00 a.m. to 5:15 p.m. Discussion 
will focus on: 


e Deepwater Issues 
e National Ocean Conference Report 


e Overview of the MMS Strategic 
Studies Plan 


The SC will meet in subcommittees 
on Thursday, November 19, from 8:15 
a.m. to noon, to review regional and 
Headquarters strategic plans. Another 
plenary session is scheduled for 
Thursday, November 19, from 1:30 p.m. 
to 4:30 p.m., and discussion will focus 
on Committee business. 


The meetings are open to the public. 
Approximately 30 visitors can be 
accommodated on a first-come-first- 
served basis at the plenary session. 


A copy of the agenda may be 
requested from the MMS by writing Ms. 
Phyllis Clark at the address below. 
Other inquiries concerning the OCS SC 
meeting should be addressed to Mr. 
Robert LaBelle, Executive Secretary to 
the OCS Scientific Committee, Minerals 
Management Service, 381 Elden Street, 
Mail Stop 4040, Herndon, Virginia 
20170-4817. He may be reached by 
telephone at (703) 787-1756, and by 
electronic mail at 
Robert.Labelle@mms.gov. 

Dated: October 29, 1998. 

Michael Hunt, 

Acting Associate Director for Offshore 
Minerals Management. 

[FR Doc. 98—-29457 Filed 114-98; 8:45 am] 
BILLING CODE 4043-MR-M 


AGENCY FOR INTERNATIONAL 
DEVELOPMENT 


Notice on Final Publication of the 
Monetization Field Manual 


AGENCY: U.S. Agency for International 
Development (USAID). 


ACTION: Notice. 


SUMMARY: The U.S. Agency for 
International Development announces 
that the rewrite of the Monetization 
Field Manual is completed. All 
comments received from the draft 
published on Apri! 15, 1998, have been 
considered carefully, and changes and 
clarifications were made as appropriate 
to address them. 


DATES: This document is final as of 
October 28, 1998 and replaces the draft 
document dated April 15, 1998. 
ADDRESSES: The Monetization Field 
Manual can be read online, or 
downloaded from the following internet 
address: http://www. info.usaid.gov/ 
hum_response/ffp/monetiz.htm. 

A hard copy, or diskette of the 
Monetization Field Manual may be 
requested from USAID. Please submit 
all requests to: U.S. Agency for 
International Development, Attn: Mr. 
James F. Thompson, Bureau for 
Humanitarian Response, Office of Food 
for Peace, Room 7.06—111, Washington, 
DC 20523-6700. A request for a hard 
copy must be accomplished by an 
address label. 

Any comments may also be submitted 
to the above address. 

FOR FURTHER INFORMATION CONTACT: 
Mr. James F. Thompson, at the address 
identified above. 

Dated: October 22, 1998. 

Jeanne Markunas, 

Acting Director, Office of Food for Peace, 
Bureau for Humanitarian Response. 

[FR Doc. 98-29679 Filed 114-98; 8:45 am] 
BILLING CODE 6116-01-M 


INTERNATIONAL TRADE 
COMMISSION 


Termination of Five-Year Reviews 


[Racing Plates From Canada (AA1921-137 
(Review)); Acrylic Sheet from Japan ~ 
(AA1921—154 (Review)); Cotton Yarn From 
Brazil (104-TAA-21 (Review)); Animal Glue 
From Germany (AA1921—172 (Review)); 
Railway Track Maintenance Equipment From 
Austria (AA1921-173 (Review)); Impression 
Fabric From Japan (AA1921—176 (Review)); 
Rayon Staple Fiber From Finland & Sweden 
(AA1921-191 & 104—TAA-13 (Review))] 


AGENCY: United States International 
Trade Commission. 


ACTION: Termination of five-year 
reviews. 


SUMMARY: The subject five-year reviews 
were initiated in August and September 
1998 to determine whether revocation of 
the existing antidumping and 
countervailing duty orders would be 
likely to lead to continuation or 
recurrence of dumping and material 
injury to a domestic industry. On 
October 22, 1998, the Department of 
Commerce published notice that it was 
revoking the orders because no domestic 
interested party responded to its notice 
of initiation by the applicable deadline 
(63 FR 56605, October 22, 1998). 
Accordingly, pursuant to section 207.69 
of the Commission’s Rules of Practice 
and Procedure (19 CFR § 207.69), the 
subject reviews are terminated. 
EFFECTIVE DATE: October 22, 1998. 

FOR FURTHER INFORMATION CONTACT: Vera 
Libeau (202-205-3176), Office of 
Investigations, U.S. Internationa! Trade 
Commission, 500 E Street SW, 
Washington, DC 20436. Hearing- 
impaired individuals are advised that 
information on this matter can be 
obtained by contacting the 
Commission’s TDD terminal on 202- 
205-1810. Persons with mobility 
impairments who will need special 
assistance in gaining access to the 
Commission should contact the Office 
of the Secretary at 202-205-2000. 
General information concerning the 
Commission may also be obtained by 
accessing its internet server (http:// 
www.usitc.gov). 

Authority: These reviews are being 
terminated under authority of title VII of th: 
Tariff Act of 1930; this notice is published 
pursuant to section 207.69 of the 
Commission’s rules (19 CFR § 207.69). 

By order of the Commission. 

Issued: October 28, 1998. 

Donna R. Koehnke, 

Secretary. 

[FR Doc. 98-29528 Filed 11-4—98; 8:45 am] 
BILLING CODE 7020-02-P 


INTERNATIONAL TRADE 
COMMISSION 


Sunshine Act Meeting 


{USITC SE-98-018] 

AGENCY HOLDING THE MEETING: United 
States International Trade Commission. 
TIME AND DATE: November 13, 1998 at 
2:00 p.m. 

PLACE: Room 101, 500 E Street S.W., 
Washington, DC 20436. 

STATUS: Open to the public. 

MATTERS TO BE CONSIDERED: 

1. Agenda for future meeting: None. 
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2. Minutes. 

3. Ratification List. 

4. Inv. Nos. 701-TA-384 and 731-TA- 
806-808 (Preliminary) (Hot-Rolled 
Steel Products from Brazil, Japan, 
and Russia)—briefing and vote. 

5. Outstanding action jackets: 

1. Document No. ID-98-021: 
Approval of final report in Inv. No. 
332-237 (Production Sharing: Use 
of U.S. Components and Materials 
in Foreign Assembly Operations, 
1994-1997). 

2. Document No. ID-98-022: 
Approval of final report in Inv. No. 
332-384 (The Changing Structure of 
the Global Large Civil Aircraft 
Industry and Market: Implications 
for the Competitiveness of the U.S. 
Industry). 

3. Document No. INV-98-063: 
Approval of the draft producers’, 
importers’, purchasers’, and foreign 
producers’ questionnaires in Inv. 
Nos. 751-TA-21-27 (Ferrosilicon 
from Brazil, China, Kazakhstan, 
Russia, Ukraine, and Venezuela). 

In accordance with Commission 

policy, subject matter listed above, not 

disposed of at the scheduled meeting, 
may be carried over to the agenda of the 
following meeting. 


Issued: November 3, 1998. 
By order of the Commission. 
Donna R. Koehnke, 
Secretary. 
[FR Doc. 98-29769 Filed 11-3-98; 12:55 pm] 
BILLING CODE 7020-02-P 


DEPARTMENT OF LABOR 
Office of the Secretary 


Submission for OMB Review; 
Comment Request 


November 2, 1998. 

The Department of Labor (DOL) has 
submitted the following public 
information collection requests (ICRs) to 
the Office of Management and Budget 
(OMB) for review and approval in 
accordance with the Paperwork 
Reduction Act of 1995 (Pub. L. 104-13, 
44 U.S.C. Chapter 35). A copy of each 


individual ICR, with applicable 
supporting documentation, may be 
obtained by calling the Department of 
Labor, Departmental Clearance Officer, 
Todd R. Owen (202 219-5096 ext. 143) 
or by E-mail to Owen-Todd@dol.gov. 

Comments should be sent to the 
Office of Information and Regulatory 
Affairs, Attn: OMB Desk Officer for 
MSHA, Office of Management and 
Budget, Room 10235, Washington, DC 
20503 (202 395-7316), within 30 days 
from the date of this publication in the 
Federal Register. 

The OMB is particularly interested in 
comments which: 

* Evaluate whether the proposed 
collection of information is necessary 
for the proper performance of the 
functions of the agency, including 
whether the information will have 
practical utility; 

* Evaluate the accuracy of the 
agency’s estimate of the burden of the 
proposed collection of information, 
including the validity of the 
methodology and assumptions used; 

* Enhance the quality, utility, and 
clarity of the information to be 
collected; and 

* Minimize the burden of the 
collection of information on those who 
are to respond, including through the 
use of appropriated automated, 
electronic, mechanical, or other 
technological collection techniques or 
other forms of information technology, 
e.g., permitting electronic submission of 
responses. 

Agency: Mine Safety and Health 
Administration. 

Title: Radiation Sampling and 
Exposure Records. 


OMB Number: 1219-0003 (Extension). 


Frequency: Weekly. 

Affected Public: Business or other for- 
profit. 

Number of Respondents: 20. 

Estimated Time Per Respondent: 10 
minutes. 

Total Burden Hours: 8,000. 

Total Annualized Capital/startup 
Costs: $0. 

Total Annual (operating/ 
maintaining): $182,500. 

Description: Airborne radon and 
radon daughters exist in every uranium 


mine and several other underground 
mining commodities. Radon is a 
radioactive gas. Operators are required 
to conduct weekly sampling where the 
fluctuation in radiation is substantial or 
concentrations of radon daughters 
exceed 0.3 WL. Monthly sampling is 
required where mines have consistent 
readings of 0.3 WL or less. The mine 
operators are required to keep records of 
all mandatory samplings, retained the 
results at the mine site or nearest mine 
office for two years. 


Agency: Mine Safety and Health 
Administration. 

Title: Notification of Legal Identity. 

OMB Number: 1219-0008 (Extension). 

Agency Form Number: MSHA Form 
2000-7. 

Frequency: On occasion. 

Affected Public: Business or other for- 
profit. 

Estimated Time Per Respondent: 23 
minutes. 

Total Responses: 6,307. 

Total Burden Hours: 6,307. 

Total Annualized Capital/startup 
Costs: $0. 

Total Annual (operating/ 
maintaining): $2,018. 

Description: Requires mine operators 
to file with MSHA the name and 
address of the mine and the name and 
address of the persons who control and 
operate the mine, and any revisions of 
such names and addresses. The 
information is used to identify persons 
chargeable with violations of safety and 
health standards, in the assessment of 
civil penalties, and in the service of 
legal documents. 

Agency: Mine Safety and Health 
Administration. 

Title: Application for Waiver of 
Surface Facilities Requirement. 

OMB Number: 1219-0024 
(Reinstatement). 

Frequency: On Occasion. 

Affected Public: Business or other for- 
profit. 

Number of Respondents: 419. 

Estimated Time Per Respondent: 30 
minutes. 

Total Burden Hours: 470 hours. 


Category 


Applications 


Minutes 


Total bur- 


Total cost den hours 


Salary 


Initial for management 


419 


Initia! for clerical 


Exception for management 
Exception for clerical 


521 


Totals 


20 $43 $6,020 140 
10 17 1,190 70 
10 43 3,741 87 


1,479 


940 


12,430 


— 
| 
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Total Annualized Capital/startup 
Costs: $0. 

Total Annual (operating/ 
maintaining): $0. 

Description: Coal mine operators are 
required to provide bathing facilities, 
clothing change rooms, and sanitary 
flush toilet facilities in a location 
convenient for use of the miners. If the 
operator is unable to meet any or all of 
the requirements, he/she may apply for 
a waiver. Applications are filed with the 
District Manager for the district in 
which the mine is located. 

Agency: Mine Safety and Health 
Administration. 

Title: Respirator Program Records. 


OMB Number: 1219-0048 (Extension). 


Frequency: On Occasion. 

Affected Public: Business or other for- 
profit. 

Number of Respondents: 2,700. 

Estimated Time Per Respondent: 5- 
one half hours. 

Total Burden Hours: 3,973. 

Total Annualized Capital/startup 
Costs: $0. 

Total Burden Costs (operating/ 
maintaining): $131,666. 

Description: Where protective 
equipment or respirators are required 
because of exposure to harmful 
substances, MSHA regulations require a 
written respirator program that 
addresses such issues as selection, 
fitting, use, and maintenance of 
respirators to ensure that workers are 
properly and effectively using the 
equipment, and that such equipment 
offers adequate protection for workers. 
Records of fit-testing are essential for 
determining that the worker is wearing 
the proper respirator. Certain records 
are also required to be kept in 
connection with respirators, including 
records of the date of issuance of the 
respirator, and fit-test results. The fit- 
testing records are essential for 
determining that the worker is wearing 
the proper respirator. 

Agency: Mine Safety and Health 
Administration. 

Title: Rock Burst Control Plan. 


OMB Number: 1219-0097 (Extension). 


Frequency: On Occasion. 

Affected Public: Business or other for- 
profit. 

Number of Respondents: 2. 

Estimated Time Per Respondent: 12 
hours. 

Total Burden Hours: 24 hours. 

Total Annualized Capital/startup 
Costs: $0. 
‘ Total Annual (opercting/ 
maintaining): $864. 

Description: Rock bursts in an 
underground mine pose a serious threat 


to the safety of miners in the area 
affected by the burst. These bursts may 
reasonably be expected to result in the 
entrapment of miners, death, and 
serious physical harm. Title 30 Section 
57.3461 requires operators of 
underground metal and nonmetal mines 
to develop a rock burst control plan 
within 90 days after a rock burst has 
been experienced. 

Todd R. Owen, 

Departmental Clearance Officer. 

[FR Doc. 98-29648 Filed 11-498; 8:45 am] 
BILLING CODE 4510-43-M 


DEPARTMENT OF LABOR 


Employment and Training 
Administration 


Federal-State Unemployment 
Compensation Program: Certifications 
Under the Federal Unemployment Tax 
Act for 1998 


On October 31, 1998, the Secretary of 
Labor signed the annual certifications 
under the Federal Unemployment Tax 
Act, 26 U.S.C. 3301 et seq., thereby 
enabling employers who make 
contributions to State unemployment 
funds to obtain certain credits for their 
liability for the Federal unemployment 
tax. By letter of the same date the 
certifications were transmitted to the 
Secretary of the Treasury. The letter and 
certifications are printed below. 


Dated: November 2, 1998. 
Raymond L. Bramucci, 
Assistant Secretary. 


October 31, 1998. 


The Honorable Robert E. Rubin, 
Secretary of the Treasury, 
Washington, D.C. 20220. 


Dear Secretary Rubin: Transmitted 
herewith are an original and one copy of the 
certifications of the States and their 
unemployment compensation laws for the 
12-month period ending on October 31, 1998. 
One is required with respect to normal 
Federal unemployment tax credit by Section 
3304 of the Internal Revenue Code of 1986 
(IRC), and the other is required with respect 
to additional tax credit by Section 3303 of the 
Code. Both certifications list all 53 
jurisdictions. 

In addition, due to the resolution of an 
issue arising under Section 3304(a) of the 
Internal Revenue Code of 1986, I hereby 
certify the State of Washington and its law 
for the 12-month period ending on October 
31, 1997. 

Sincerely, 
Alexis M. Herman. 


Enclosures. 


Certification of States to the Secretary of the 
Treasury Pursuant to Section 3304 of the 
Internal Revenue Code of 1986 


In accordance with the provisions of 
Section 3304(c) of the Internal Revenue Code 
of 1986 (26 U.S.C. 3304(c)), I hereby certify 
the following named States to the Secretary 
of the Treasury for the 12-month period 
ending on October 31, 1998, in regard to the 
unemployment compensation laws of those 
States which heretofore have been approved 
under the Federal Unemployment Tax Act: 
Alabama 
Alaska 
Arizona 
Arkansas 
California 
Colorado 
Connecticut 
Delaware 
District of Columbia 
Florida 
Maryland 
Massachusetts 
Michigan 
Minnesota 
Mississippi 
Missouri 
Montana 
Nebraska 
Nevada 
New Hampshire 
New Jersey 
New Mexico 
New York 
North Carolina 
North Dakota 
Ohio 
Oklahoma 
Georgia 
Hawaii 
Idaho 
Illinois 
Indiana 
Iowa 
Kansas 
Kentucky 
Louisiana 
Maine 
Oregon 
Pennsylvania 
Puerto Rico 
Rhode Island 
South Carolina 
South Dakota 
Tennessee 
Texas 
Utah 
Vermont 
Virginia 
Virgin Islands 
Washington 
West Virginia 
Wisconsin 
Wyoming 

This certification is for the maximum 
normal credit allowable under Section 


3302(a) of the Code. 
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Signed at Washington, DC, on October 31, 
1998. 


Alexis M. Herman, 
Secretary of Labor. 


Certification of State Unemployment 

Compensation Laws to the Secretary of the 
Treasury Pursuant to Section 3303(b)(1) of 
the Internal Revenue Code of 1986 


In accordance with the provisions of 
paragraph (1) of Section 3303(b) of the 
Internal Revenue Code of 1986 (26 U.S.C. 
3303(b)(1)), I hereby certify the 
unemployment compensation laws of the 
following named States, which heretofore 
have been certified pursuant to paragraph (3) 
of Section 3303(b) of the Code, to the 
Secretary of the Treasury for the 12-month 
period ending on October 31, 1998: 
Alabama 
Alaska 
Arizona 
Arkansas 
California 
Colorado 
Connecticut 
Delaware 
District of Columbia 


Mississippi 
Missouri 
Montana 
Nebraska 
Nevada 

New Hampshire 
New Jersey 
New Mexico 
New York 
North Carolina 
North Dakota 
Ohio 
Oklahoma 


Pennsylvania 
Puerto Rico 
Rhode Island 
South Carolina 
South Dakota 
Tennessee 


Virgin Islands 
Washington 
West Virginia 
Wisconsin 
Wyoming 
This certification is for the maximum 
additional credit allowable under Section 
3302(b) of the Code. 


Signed at Washington, D.C., on October 31, 
1998. 


Alexis M. Herman, 

Secretary of Labor. 

[FR Doc. 98—29647 Filed 11—4—98; 8:45 am] 
BILLING CODE 4510-30-™ 


NATIONAL ARCHIVES AND RECORDS 
ADMINISTRATION 


Agency information Collection 
Activities: Submission for OMB 
Review; Comment Request 


AGENCY: National! Archives and Records 
Administration (NARA). 
ACTION: Notice. 


SUMMARY: NARA is giving public notice 
that the agency has submitted to OMB. 
for approval the information collection 
described in this notice. The public is 
invited to comment on the proposed 
information collection pursuant to the 
Paperwork Reduction Act of 1995. 
DATES: Written comments must be 
submitted to OMB at the address below 
on or before December 7, 1998, to be 
assured of consideration. 

ADDRESSES: Comments should be sent 
to: Office of Information and Regulatory 
Affairs, Office of Management and 
Budget, Attn: Ms. Maya Bernstein, Desk 
Officer for NARA, Washington, DC 
20503. 

FOR FURTHER INFORMATION CONTACT: 
Requests for additional information or 
copies of the proposed information 
collection and supporting statement 
should be directed to Tamee Fechhelm 
at telephone number 301-713-6730 or 
fax number 301-713-6913. 
SUPPLEMENTARY INFORMATION: Pursuant 
to the Paperwork Reduction Act of 1995 
(Pub. L. 104-13), NARA invites the 
general public and other Federal 
agencies to comment on proposed 
information collections. NARA 
published a notice of proposed 
collection for this information collection 
on August 11, 1998 (63 FR 42882 and 
42883). No comments were received. 
NARA has submitted the described 
information collection to OMB for 
approval. 

In response to this notice, comments 
and suggestions should address one or 
more of the following points: (a) 
whether the proposed information 
collection is necessary for the proper 
performance of the functions of NARA; 
(b) the accuracy of NARA’s estimate of 
the burden of the proposed information 
collection; (c) ways to enhance the 
quality, utility, and clarity of the 
information to be collected; and (d) 
ways to minimize the burden of the 


collection of information on 
respondents, including the use of 
information technology. In this notice, 
NARA is soliciting comments 
concerning the following information 
collection: 

Title: National Archives and Records 
Administration Class Evaluation Forms. 

OMB number: 3095-0023. 

Agency form number: NA Forms 
2019A, 2019B, 2019C, and 2019D. 

Type of review: Regular. 

Affected public: Individuals or 
households, Business or other for-profit, 
Nonprofit organizations and 
institutions, Federal, state, local, or 
tribal government agencies. 

Estimated number of respondents: 
6,744. 

Estimated time per response: 5 
minutes. 

Frequency of response: On occasion 
(when respondent takes NARA 
sponsored training classes). 

Estimated total annual burden hours: 
562 hours. 

Abstract: The information collection 
allows uniform measurement of 
customer satisfaction with NARA 
training. NARA distributes the approved 
forms to the course coordinators on 
diskette for customization of selected 
elements, shown as shaded areas on the 
forms submitted for clearance. NARA 
Form 2019A is used for courses having 
a single instructor; Form 2019B is used 
for courses with two instructors team- 
teaching, as is common in records 
management classes; and Form 2019C is 
used for one-day courses with several 
topics that are taught by different 
instructors or speakers, as is common 
with some archival and genealogical 
workshops. These forms are distributed 
at the end of the class for completion 
before the participant leaves. NARA 

orm 2019D is used for courses held on 
multiple days with a variety of speakers 
or instructors; this class format is used 
in the twice yearly Modern Archives 
Institute and some genealogical courses. 
For these courses, the daily evaluation 
form (NARA Form 2019D front) is 
distributed on a daily basis so the 
student may provide a rating while the 
experience with the material and 
instructor is fresh. The overall 
evaluation (NARA Form 2019D back) is 
distributed at the end of the class. The 
enclosed ‘“‘Use of NARA Class 
Evaluation Form” instructions identify 
the degree of customization allowed on 
the forms. 


Dated: October 27, 1998. 
L. Reynolds Cahoon, 


Assistant Archivist for Human Resources and 
Information Services. 


[FR Doc. 98—29668 Filed 114-98; 8:45 am] 
BILLING CODE 7515-01-P 
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NATIONAL SCIENCE FOUNDATION 


Agency Information Collection 
Activities: Proposed Collection; 
Comment Request 


AGENCY: National Science Foundation. 
ACTION: Notice. 


Title of Collection: NSF Proposal 
Review Process (OMB Control No. 
3145-0060). 

In compliance with the requirement 
of Section 3506(c)(2)(A) of the : 
Paperwork Reduction Act of 1995 for 
opportunity for public comment on 
proposed data collection projects, the 
National Science Foundation (NSF) will 
publish periodic summaries of proposed 
projects. To request more information 
on the proposed project or to obtain a 
copy of the data collection plans and 
instruments call Suzanne Plimpton, 
NSF Reports Clearance Officer, at (703) 
306—1125x2017. 

Comments are invited on (a) whether 
the proposed collection of information 
is necessary for the proper performance 
of the functions of the agency, including 
whether the information shall have 
practical utility; (b) the accuracy of the 
agency’s estimate of the burden of the 
proposed collection of information; (c) 
ways to enhance the quality, utility, and 
clarity of the information on 
respondents, including through the use 
of automated collection techniques or 
other forms of information technology. 


Proposed Project Proposal Evaluation 
Process 


The missions of the NSF are to: 
increase the Nation’s base of scientific 
and engineering knowledge and 
strengthen its ability to support research 
in all areas of science and engineering; 
promote innovative science and 
engineering education programs that 
can better prepare the Nation to meet 
the challenges of the future; and 
promote international cooperation in 
science and engineering. The 
Foundation is also committed to 
ensuring the Nation’s supply of 
scientists, engineers and science 
educators. In its role as leading Federal 
supporter of science and engineering, 
NSF also has an important role in 
national policy planning. 

The Foundation fulfills this 
responsibility by initiating and 
supporting merit-selected research and 
education projects in all the scientific 
and engineering disciplines. This 
support is made primarily through 
grants, contracts, and other agreements 
awarded to approximately 2,000 
colleges, universities, academic 
consortia, nonprofit institutions, and 
small businesses. 


The Foundation relies heavily on the 
advice and assistance of external 
advisory committees, ad-hoc proposal 
reviewers, and to other experts to ensure 
that the Foundation is able to reach fair 
and knowledgeable judgments. These 
scientists and educators come from 
colleges and universities, nonprofit 
research and education organizations, 
industry, and other Government 
agencies. 

In making its decisions on proposals 
the counsel of these merit reviewers has 
proven invaluable to the Foundation 
both in the identification of meritorious 
projects and in providing sound basis 
for project restructuring. 

Review of proposals may involve 
large panel sessions, small groups, or 
use of a mail-review system. Proposals 
are reviewed carefully by scientists or 
engineers who are expert in the 
particular field represented by the 
proposal. About one-fourth are reviewed 
by mail reviewed by mail reviewers 
alone. Another one-fourth are reviewed 
exclusively by panels of reviewers who 
gather, usually in Arlington, VA, to 
discuss their advice as well as to deliver 
it. The remaining one-half are reviewed 
first by mail reviewers expert in the 
particular field, then by panels, usually 
of persons with more diverse expertise, 
who help the NSF decide among 
proposals from multiple fields or sub- 
fields. 


Use of the Information 


The information collected is used to 
support grant programs of the 
Foundation. The information collected 
on the proposal evaluation forms is used 
by the Foundation to determine the 
following criteria when awarding or 
declining proposals submitted to the 
Agency: (1) What is the intellectual 
merit of the proposed activity? (2) What 
are the broader impacts of the proposed 
activity? 

The information collected on reviewer 
background questionnaires is used by 
managers to maintain an automated 
database of reviewers for the many 
disciplines represented by the proposals 
submitted to the Foundation. 
Information collected on gender, race, 
ethnicity is used in meeting NSF needs 
for data to permit response to 
Congressional and other queries into 
equity issues. These data are also used 
in the design, implementation, and 
monitoring of NSF efforts to increase the 


’ participation of various groups in 


science, engineering, and education. 
Confidentiality 


Verbatim but anonymous copies of 
reviews are sent to the principal 
investigators/project directors. Subject 


to this NSF policy and applicable laws, 
including the Freedom of Information 
Act, reviewers’ comments will be given 
maximum protection from disclosure. 

While listings of panelists’ names are 
released, the names of individual 
reviewers, associated with individual 
proposals, are not released to anyone. 

Because the Foundation is committed 
to monitoring and identifying any real 
or apparent inequities based on gender, 
race, ethnicity, or disability of the 
proposed principal investigator(s)/ 
project director(s) or the co-principal 
investigator(s)/co-project director(s), the 
Foundation also collects information 
regarding race, ethnicity, disability, and 
gender. This information is also 
protected by the Privacy Act. 


Burden on the Public 


The Foundation estimates that 
anywhere from one hour to twenty 
hours may be required to review a 
proposal. It is estimated that 
approximately five hours are required to 
review an average proposal. Each 
proposal receives an average of seven 
reviews. 

Send comments to Suzanne Plimpton, 
Clearance Officer, National Science 
Foundation, 4201 Wilson Boulevard, 
Suite 295, Arlington, VA 22230. Written 
comments should be received by 
December 30, 1998. 


Dated: October 30, 1998. 
Mary Lou Higgs, 
Acting NSF Reports Clearance Officer. 
[FR Doc. 98-29604 Filed 114-98; 8:45 am] 
BILLING CODE 7555-01-M 


NUCLEAR REGULATORY 
COMMISSION 


[Docket Nos, 50-335, 50-389] 


Florida Power & Light Company; 
Notice of Consideration of Issuance of 
Amendment to Facility Operating 
License, Proposed No Significant 
Hazards Consideration Determination, 
and Opportunity for a Hearing 


The U.S. Nuclear Regulatory 
Commission (the Commission or NRC) 
is considering issuance of amendments 
to Facility Operating License Nos. DPR— 
67 and NPF-16, issued to Florida Power 
& Light Company (the licensee), for 
operation of the St. Lucie Plant, Units 1 
and 2, respectively, that are located in 
St. Lucie County, Florida. 

The proposed amendments would 
revise the terminology used in the St. 


- Lucie Plant Technical Specifications 


(TSs) relative to the implementation and 
automatic removal of certain reactor 


_ protection system trip bypasses to 
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ensure that the meaning of explicit 
terms used in the TSs are consistent 
with the intent of the stated 
requirements. 

The circumstances surrounding this 
request support an exigent TS 
amendment process. St. Lucie Unit 2 is 
scheduled to enter their 10th refueling 
outage on November 9, 1998. The 
licensee currently plans to begin the 
Unit 2 startup activities on December 1, 
1998. The staff finds that there are 
sufficient time restraints in the 
schedule, and with the current TSs, the 
reactor could not be started up without 
exposing the plant to the risk of 
unnecessary reactor trips. Therefore, 
this amendment request will be handled 
on an exigent basis. 

Before issuance of the proposed 
license amendment, the Commission 
will have made findings required by the 
Atomic Energy Act of 1954, as amended 
(the Act) and the Commission’s 
regulations. 

Pursuant to 10 CFR 50.91(a)(6) for 
amendments to be granted under 
exigent circumstances, the NRC staff 
must determine that the amendment 
request involves no significant hazards 
consideration. Under the Commission’s 
regulations in 10 CFR 50.92, this means 
that operation of the facility in 
accordance with the proposed 
amendment would not (1) involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated; or (2) create the possibility of 
a new or different kind of accident from 
any accident previously evaluated; or 
(3) involve a significant reduction in a 
margin of safety. As required by 10 CFR 
50.91(a), the licensee has provided its 
analysis of the issue of no significant 
hazards consideration, which is 
presented below: 


(1) Operation of the facility in accordance 
with the proposed amendment would not 
involve a significant increase in the 
probability or consequences of an accident 
previously evaluated. 

The proposed amendments are 
administrative in nature, and do not change 
the function or the setpoints of the RPS trip 
bypass features. The revisions simply make 
corrections to the Notation of TS Tables 2.2- 
1 and 3.3—1 to ensure that the meaning of 
explicit terms used in the Notes is consistent 
with the intent of the stated requirements 
based on the St. Lucie plant design. The 
proposed technical specification changes do 
not involve accident initiators, do not change 
the configuration or method of operation of 
any plant equipment that is used to mitigate 
the consequences of an accident, and do not 
alter any conditions assumed in the plant 
accident analyses. Therefore, operation of 
either facility in accordance with its 
proposed amendment would not involve a 
significant increase in the probability or 


consequences of an accident previously 
evaluated. 

(2) Operation of the facility in accordance 
with the proposed amendment would not 
create the possibility of a new or different 
kind of accident from any accident 
previously evaluated. 

The proposed amendments are 
administrative in nature and will not change 
the physical plant or the modes of plant 
operation defined in the Facility Operating 
Licenses. The changes do not involve the 
addition or modification of equipment nor do 
they alter the design or operation of plant 
systems. Therefore, operation of either 
facility in accordance with its proposed 
amendment would not create the possibility 
of a new or different kind of accident from 
any accident previously evaluated. 

(3) Operation of the facility in accordance 
with the proposed amendment would not 
involve a significant reduction in a margin of 
safety. 

The proposed amendments are 
administrative in nature and do not change 
the function or the setpoints of the RPS trip 
bypass features. The revisions simply make 
corrections to the Notation of TS Tables 2.2- 
1 and 3.3—1 to ensure that the meaning of 


. explicit terms used in the Notes is consistent 


with the intent of the stated requirements 
based on the St. Lucie plant design. The 
proposed changes do not alter the basis for 
any technical specification that is related to 
the establishment of, or the maintenance of, 
a nuclear safety margin. Therefore, operation 
of either facility in accordance with its 
proposed amendment would not involve a 
significant reduction in a margin of safety. 

The NRC staff has reviewed the 
licensee’s analysis and, based on this 
review, it appears that the three 
standards of 10 CFR 50.92(c) are 
satisfied. Therefore, the NRC staff 
proposes to determine that the 
amendment request involves no 
significant hazards consideration. 

e Commission is seeking public 
comments on this proposed 
determination. Any comments received 
within 14 days after the date of 
publication of this notice will be 
considered in making any final 
determination. 

Normally, the Commission will not 
issue the amendment until the 
expiration of the 14-day notice period. 
However, should circumstances change 
during the notice period, such that 
failure to act in a timely way would — 
result, for example, in derating or 
shutdown of the facility, the 
Commission may issue the license 
amendment before the expiration of the 
14-day notice period, provided that its 
final determination is that the 
amendment involves no significant 
hazards consideration. The final 
determination will consider all public 
and State comments received. Should 
the Commission take this action, it will 
publish in the Federal Register a notice 


of issuance. The Commission expects 
that the need to take this action will 
occur very infrequently. 

Written comments may be submitted 
by mail to the Chief, Rules and 
Directives Branch, Division of 
Administrative Services, Office of 
Administration, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555- 
0001, and should cite the publication 
date and page number of this Federal 
Register notice. Written comments may 
also be delivered to Room 6D59, Two 
White Flint North, 11545 Rockville 
Pike, Rockville, Maryland, from 7:30 
a.m. to 4:15 p.m. Federal workdays. 
Copies of written comments received 
may be examined at the NRC Public 
Document Room, the Gelman Building, 
2120 L Street, NW., Washington, DC. 

The filing of requests for hearing and 
petitions for leave to intervene is 
discussed below. 

By November 19, 1998, the licensee 
may file a request for a hearing with 
respect to issuance of the amendment to 
the subject facility operating license and 
any person whose interest may be 
affected by this proceeding and who 
wishes to participate as a party in the 
proceeding must file a written request 
for a hearing and a petition for leave to 
intervene. Requests for a hearing and a 
petition for leave to intervene shall be 
filed in accordance with the 
Commission’s “Rules of Practice for 
Domestic Licensing Proceedings”’ in 10 
CFR Part 2. Interested persons should 
consult a current copy of 10 CFR 2.714 
which is available at the Commission’s 
Public Document Room, the Gelman 
Building, 2120 L Street, NW., 
Washington, DC, and at the local public 
document room located at the Indian 
River Community College Library, 3209 
Virginia Avenue, Fort Pierce, Florida 
34981-5596. If a request for a hearing or 
petition for leave to intervene is filed by 
the above date, the Commission or an 
Atomic Safety and Licensing Board, 
designated by the Commission or by the 
Chairman of the Atomic Safety and 
Licensing Board Panel, will rule on the 
request and/or petition; and the 
Secretary or the designated Atomic 
Safety and Licensing Board will issue a 
notice of hearing or an appropriate 
order. 

As required by 10 CFR 2.714, a 
petition for leave to intervene shall set 
forth with particularity the interest of 
the petitioner in the proceeding, and 


-how that interest may be affected by the 


results of the proceeding. The petition 
should specifically explain the reasons 
why intervention should be permitted 
with particular reference to the 
following factors: (1) the nature of the 
petitioner’s right under the Act to be 
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made a party to the proceeding; (2) the 
nature and extent of the petitioner’s 
property, financial, or other interest in 
the proceeding; and (3) the possible 
effect of any order which may be 
entered in the proceeding on the 
petitioner’s interest. The petition should 
also identify the specific aspect(s) of the 
subject matter of the proceeding as to 
which petitioner wishes to intervene. 
Any person who has filed a petition for 
leave to intervene or who has been 
admitted as a party may amend the 
petition without requesting leave of the 
Board up to 15 days prior to the first 
prehearing conference scheduled in the 
proceeding, but such an amended 
petition must satisfy the specificity 
requirements described above. 

Not later than 15 days prior to the first 
prehearing conference scheduled in the 
proceeding, a petitioner shall file a 
supplement to the petition to intervene 
which must include a list of the 
contentions which are sought to be 
litigated in the matter. Each contention 
must consist of a specific statement of 
the issue of law or fact to be raised or 
controverted. In addition, the petitioner 
shall provide a brief explanation of the 
bases of the contention and a concise 
statement of the alleged facts or expert 
opinion which support the contention 
and on which the petitioner intends to 
rely in proving the contention at the 
hearing. The petitioner must also 
provide references to those specific 
sources and documents of which the 
petitioner is aware and on which the 
petitioner intends to rely to establish 
those facts or expert opinion. Petitioner 
must provide sufficient information to 
show that a genuine dispute exists with 
the applicant on a material issue of law 
or fact. Contentions shall be limited to 
matters within the scope of the 
amendment under consideration. The 
contention must be one which, if 
proven, would entitle the petitioner to 
relief. A petitioner who fails to file such 
a supplement which satisfies these 
requirements with respect to at least one 
contention will not be permitied to 
participate as a party: 

Those permitted to intervene become 
parties to the proceeding, subject to any 
limitations in the order granting leave to 
intervene, and have the opportunity to 
participate fully in the conduct of the 
hearing, including the opportunity to 
present evidence and cross-examine 
witnesses. 

If the amendment is issued before the 
expiration of the 30-day hearing period, 
the Commission will make a final 
determination on the issue of no 
significant hazards consideration. If a 
hearing is requested, the final 


determination will serve to decide when 
the hearing is held. 


If the final determination is that the 
amendment request involves no 
significant hazards consideration, the 
Commission may issue the amendment 
and make it immediately effective, 
notwithstanding the request for a 
hearing. Any hearing held would take 
place after issuance of the amendment. 


If the final determination is that the 
amendment request involves a 
significant hazards consideration, any 
hearing held would take place before 
the issuance of any amendment. 


A request for a hearing or a petition 
for leave to intervene must be filed with 
the Secretary of the Commission, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555-0001, Attention: 
Rulemakings and Adjudications Staff, or 
may be delivered to the Commission’s 
Public Document Room, the Gelman — 
Building, 2120 L Street, NW., 
Washington, DC, by the above date. A 
copy of the petition should also be sent 
to the Office of the General Counsel, 
U.S. Nuclear Regulatory Commission, 
Washington, DC 20555-0001, and M.S. 
Ross, Florida Power & Light Company, 
P.O. Box 14000, Juno Beach, FL, 33408— 
0420, attorney for the licensee. 

Nontimely filings of petitions for 
leave to intervene, amended petitions, 
supplemental petitions and/or requests 
for hearing will not be entertained 
absent a determination by the 
Commission, the presiding officer or the 
presiding Atomic Safety and Licensing 
Board that the petition and/or request 
should be granted based upon a 
balancing of the factors specified in 10 
CFR 2.714(a)(1)(i)-(v) and 2.714(d). 

For further details with respect to this 
action, see the application for 
amendment dated October 29, 1998, 
which is available for public inspection 
at the Commission’s Public Document 
Room, the Gelman Building, 2120 L 
Street, NW., Washington, DC, and at the 
local public document room, located at 
the Indian River Community College 
Library, 3209 Virginia Avenue, Fort 
Pierce, Florida 34981-5596. 

Dated at Rockville, Maryland, this 30th day 
of October 1998. 

For the Nuclear Regulatory Commission. 
William C. Gleaves, 

Project Manager, Project Directorate II-3, 


Division of Reactor Projects—I/II, Office of 
Nuclear Reactor Regulation. 


[FR Doc. 98-29642 Filed 11-498; 8:45 am] 
BILLING CODE 7590-01-P 


NUCLEAR REGULATORY 
COMMISSION 


[Docket No. 50-302] 


Florida Power Corporation et al. 
(Crystal River Unit 3); Exemption 


I 


The Florida Power Corporation et al. 
(FPC or the licensee) is the holder of 
Facility Operating License No. DPR-72, 
which authorizes the operation of 
Crystal River Unit 3. The license states 
that the licensee is subject to all rules, 
regulations, and orders of the Nuclear 
Regulatory Commission (NRC or the 
Commission) now or hereafter in effect. 

The facility consists of a pressurized- 
water reactor at the licensee’s site 
located in Citrus County, Florida. 


II 


The Code of Federal Regulations at 10 
CFR Part 50, Appendix K, Section I.D.1, 
“Single Failure Criterion,” requires that 
accident evaluations use the 
combination of emergency core cooling 
system (ECCS) subsystems assumed to 
be operative “after the most damaging 
single-failure of ECCS equipment has 
taken place.” The proposed action 
would exempt the licensee from the 
single-failure requirement for very-low- 
probability scenarios under certain 
circumstances. The exemption is 
limited to the systems required for 
preventing boron precipitation during 
the long-term cooling phase of a loss-of- 
coolant accident (LOCA). 10 CFR 
50.46(b)(5) requires that the ECCS be 
capable of providing long-term core 
cooling. Post-accident boron 
precipitation is a potential, but unlikely, 
challenge to maintaining long-term core 
cooling. 

By letter dated October 31, 1997, as 
supplemented by letters dated 
December 13, 1997, February 27, 1998, 
and April 24, 1998, FPC requested an 
amendment to its operating license for 
Crystal River Unit 3. The FPC 
amendment request addressed 
prevention of boron precipitation 
following a LOCA that involved the 
following: 

(1) Reactor vessel vent valves (RVVVs) 
that are effective when needed for all 
LOCA conditions except for (a) some 
LOCAs between the reactor coolant 
pumps and the reactor vessel (RV) at an 
elevation below the coid-leg mid-pipe at 
the junction with the RV and (b) decay 
heat generation rate comparable to 
approximately a month following 
extended operation at full power for 
some LOCAs. 

(2) If the RVVVs are not effective, 
then, according to the licensee’s 
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calculations, Motor Control Center 
(MCC) 3AB is needed to provide power 
to open valves within 8 hours for the 
worst-case LOCA to (a) initiate water 
injection via auxiliary pressurizer spray 
(APS) or (b) initiate the dump-to-sump 
(DTS) method of moving water from a 
hot leg to the reactor building sump. 

Should MCC 3AB fail before the APS 
or DTS initiates, both of these systems 
will fail to initiate in these licensing 
scenarios. In a June 4, 1998, submittal, 
FPC requested an exemption from the 
single-failure requirement with respect 
to this failure. FPC justified its request 
by stating that the proposed exemption 
meets the underlying purpose of the 
rule in that there are conservatisms in 
the calculations that cause 
underprediction of available repair time, 
so that, using realistic assumptions, 
sufficient time would be available to 
perform repairs to restore MCC 3AB if 
needed. As a result, the licensee stated 
that there was reasonable assurance of 
the availability of an active boron 
precipitation method (APS or DTS) if 
one were needed. FPC states that timely 
recognition of boron precipitation is 
assured by compliance with plant 
procedures and further states that 
prompt operator actions will be taken to 
restore an active method in the event of 
MCC 3AB failure. 

One element of the licensee’s 
justification was to credit flow through 
the hot-leg nozzle gaps. According to 
FPC’s calculations, APS is not fully 
effective until 21 hours after LOCA 

“initiation, but it may be needed within 
8 hours if a single failure other than the 
failure of MCC 3AB makes DTS 
unavailable. FPC addressed this 
problem by crediting flow through hot- 
leg nozzle gaps to provide a boron 
dilution means for the first 21 hours. 
However, the NRC does not accept 
credit for hot-leg nozzle gap flow 
because FPC has not established that the 
nozzle gaps will remain functional after 
a LOCA. Therefore, during this time 
period, a failure to meet the Appendix 
K Item I.D.1 single-failure criterion 
remains. However, the NRC has 
determined that the licensee has given 
adequate justification in its submittal to 
extend the exemption to this scenario. 


Pursuant to 10 CFR 50.12, the 
Commission may, upon application by 
any interested person or upon its own 
initiative, grant exemptions from the 
requirements of 10 CFR Part 50 (1) when 
the exemptions are authorized by law, 
will not present an undue risk to public 
health or safety, and are consistent with 
the common defense and security and 
(2) when special circumstances are 


present. Special circumstances are 
present whenever, according to 10 CFR 
50.12(a)(2)(ii), “Application of the 
regulation in the particular 
circumstances would not serve the 
underlying purpose of the rule or is not 
necessary to achieve the underlying 
purpose ofthe rule. . . .” 

e underlying purpose of the single- 
failure criterion requirement is to assure 
long-term cooling performance of the 
ECCS in the event of the most damaging 
single-failure of ECCS equipment. As a 
licensing review tool, the single-failure 
criterion helps assure reliable systems 
as an element of defense in depth. As a 
design and analysis tool, it promotes 
reliability through enforced 
redundancy. Since only those systems 
or components that are judged to have 
a credible chance of failure are assumed 
to fail, the criterion is applied to such 
responses as valve movement on 
demand, emergency diesel generator 
start, short circuit in an electrical bus, 
and fluid leakage caused by gross failure 
of a pump or valve seal during long- 
term cooling. Reactor vessels or certain 
types of structural elements within 
systems, when combined with other 
unlikely events, are not assumed to fail 
because the probabilities of the resulting 
scenarios have been deemed sufficiently 
small that they need not be considered. 
Certain passive failures 24 hours or 
more after initiation of a LOCA, such as 
pipe breaks, are not addressed as single 
failures because the compounded 
probabilities were judged sufficiently 
small that they could be discounted 
without affecting overall systems 
reliability. 

The single-failure criterion was 
developed without the benefit of 
numerical failure assessments. 
Regulatory requirements and guidance 
consequently were based upon 
categories of equipment and examples 
that must be covered or that are exempt, 
and do not allow a probabilistic 
consideration during routine 
implementation. Hence, a single failure, 
whether or not there is a substantial 
impact upon overall system reliability, . 
would not meet the regulatory 
requirements. A non-beneficial result is 
inconsistent with the objective of the 
single-failure criterion, which was not 
intended to force changes if essentially 
no benefit would accrue. This is the 
case with the potential MCC 3AB 
failure. 

FPC estimated that the combined 
probability of the LOCA of concern and 
failure of MCC 3AB is 10~ !°/reactor- 
year. (The probability of the LOCA of 
concern is 10~7/reactor-year and the 
failure probability of MCC 3AB given 
the LOCA of concern is 10~3/reactor- 


year.) If MCC 3AB were to fail, FPC 
would initiate its Emergency Plan 
Implementing Procedure to re-power 
MCC 3AB from an alternate electric 
power source. FPC stated that sufficient 
time wil! be available and that 
radiological conditions should permit 
such activities. 

In addition, there are other 
conservatisms in the licensee’s analyses. 
These include: 

e Presence of buffer compounds may 
increase solubility limit margins. FPC 
concluded that solutes in the sum 
water will increase boron solubility, but 
did not credit the effect in its 
calculations. This is a conservatism 
when considering MCC 3AB repair and 
APS unavailability time. 

e Decay heat was calculated using 
Appendix K methods. FPC’s 
calculations, in accordance with its 
licensing basis, use a decay heat 
generation rate that is roughly 25 
percent too high. A realistic decay heat 
would increase the time available before 
boron precipitation became a concern. 
This is a significant conservatism when 
considering MCC 3AB repair and APS 
unavailability time. 

e Boron solubility. FPC used a boron 
solubility decreased by 4 weight percent 
from the published values, consistent 
with previously accepted evaluation 
models. This is a conservatism when 
considering MCC 3AB repair and APS 
unavailability time. 

e Boron precipitation. The approved 
evaluation models are based upon 
preventing precipitation. Should 
precipitation occur, significant boron 
would have to precipitate to prevent 
core cooling. This unquantified 
conservatism is significant when 
considering MCC 3AB repair and APS 
unavailability time. 

Despite the licensee’s determination 
that there is no safety-significant 
vulnerability associated with the two 
particular instances of failing to meet 
the single-failure criterion, FPC has 
developed and implemented procedures 
to address the conditions should they 
occur. It has shown that there is 
essentially no benefit to be achieved by 
investing in additional equipment to 
eliminate the single-failure aspects since 
the combined probability of the LOCA 
of concern with the failure is very low. 
With regard to the availability of APS 
during the first 21 hours following a 
LOCA should DTS be unavailable, 
realistic calculations without the 
conservative assumptions discussed 
above predict that APS would be 
available. 

These calculations, along with the 
low estimate of core damage probability 
resulting from this scenario, result in a 
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conclusion that essentially no benefit 
would be achieved by requiring 
modifications to meet the single-failure 
criteria for the specific scenario during 
this time period. 


IV 


For these foregoing reasons, the NRC 
staff has concluded that it is not 
necessary to meet the single-failure 
requirement of Appendix K, Section 
1.D.1, with respect to (1) failure of Motor 
Control Center 3AB and the resulting 
inability to initiate an active means of 
controlling core boron concentration 
and (2) the active methods not meeting 
the single-failure criterion for the period 
when approved licensing methods 
predict that APS is not effective 
following certain LOCAs to adequately 
ensure that boron precipitation does not 
interfere with long-term cooling. The 
NRC staff has determined that there are 
special circumstances present, as 
specified in 10 CFR 50.12.(a)(2)(ii), in 
that application of 10 CFR Part 50, 
Appendix K, Section I.D.1, is not 
necessary in order to achieve the 
underlying purpose of this regulation, 
which is to provide adequate assurance 
that boron precipitation will not 
interfere with the capability of the ECCS 
to provide long-term core cooling. 


Accordingly, the Commission has 
determined that, pursuant to 10 CFR 
50.12(a), this exemption is authorized 
by law, will not endanger life or 
property or the common defense and 
security, and is otherwise in the public 
interest. Therefore, the Commission 
hereby grants the following exemption: 


The Florida Power Corporation, et al., is 
exempt from the singie-failure criterion 
requirement of 10 CFR Part 50, Appendix K, 
Section I.D.1, with respect to (1) failure of 
Motor Control Center 3AB and the resulting 
inability to initiate an active means of 
controlling core boron concentration and (2) 
failure of the active means to meet the single- 
failure criterion for the period when 
approved licensing methods predict that APS 
is not effective following reactor coolant 
pump discharge breaks provided that: 
procedural guidance shall be maintained that 
describes the actions necessary to restore an 
active method of boron precipitation 
mitigation in the event of a failure of Motor 
Control Center 3AB. . 


Pursuant to 10 CFR 51.32, the 
Commission has determined that the 
granting of this exemption will have no 
significant impact on the quality of the 
human environment (63 FR 54162). 

This exemption is effective upon 
issuance. 


Dated at Rockville, Maryland, this 29th day 
of October, 1998. 


For the Nuclear Regulatory Commission. 
Frank J. Miraglia, 
Acting Director, Office of Nuclear Reactor 
Regulation. 
[FR Doc. 98-29644 Filed 114-98; 8:45 am] 
BILLING CODE 7590-01-P 


NUCLEAR REGULATORY 
COMMISSION 


[Docket No. 50-397] 


Washington Public Power Supply 
System (Nuclear Project No. 2; 
Correction to Confirmatory Order 
Modifying License Effective 
immediately 


On March 25, 1998, the Commission 
issued a Confirmatory Order Modifying 
License for the Washington Public 
Power Supply System (WPPSS) Nuclear 
Project No. 2. The Order confirmed 
WPPSS’ commitment to complete 
implementation of Thermo-Lag 330-1 
fire barriers corrective actions. The 
Order was published in the Federal 
Register on April 2, 1998 (63 FR 16289). 
In Column 3, Line 4, “3485” should 
read “3486”. 

Dated at Rockville, Maryland, this 30th day 
of October 1998. 

For the Nuclear Regulatory Commission. 
Samuel J. Collins, 

Director, Office of Nuclear Reactor 
Regulation. 

[FR Doc. 98—29643 Filed 11—4—98; 8:45 am] 
BILLING CODE 7590-01-P ° 


RAILROAD RETIREMENT BOARD 


1999 Railroad Experience Rating 
Proclamations, Monthly Compensation 
Base and Other Determinations 


AGENCY: Railroad Retirement Board. 
ACTION: Notice. 


SUMMARY: Pursuant to section 8(c)(2) 
and section 12(r)(3) of the Railroad 
Unemployment Insurance Act (Act) (45 
U.S.C. 358(c)(2) and 45 U.S.C. 362(r)(3), 
respectively), the Board gives notice of 
the following: 

1. The balance to the credit of the 
Railroad Unemployment Insurance 
(RUI) Account, as of June 30, 1998, is 
$81,520,684.90; 

2. The September 30, 1998, balance of 
any new loans to the RUI Account, 
including accrued interest, is zero; 

3. The system compensation base is 
$2,817,307,517.24 as of June 30, 1998; 

4. The cumulative system unallocated 
charge balance is ($202,216,518.19) as of 
June 30, 1998; 

5. The pooled credit ratio for calendar 
year 1999 is zero; 


6. The pooled charged ratio for 
calendar year 1999 is zero; 

7. The surcharge rate for calendar year 
1999 is 1.5 percent; 

8. The monthly compensation base 
under section 1(i) of the Act is $970 for 
months in calendar year 1999; 

9. The amount described in section 
1(k) of the Act as “2.5 times the monthly 
compensation base” is $2,425 for base 
year (calendar year) 1999; 

10. The amount described in section 
2(c) of the Act as ‘“‘an amount that bears 
the same ratio to $775 as the monthly 
compensation base for that year as 
computed under section 1(i) of this Act 
bears to $600” is $1,253 for months in 
calendar year 1999; 

11. The amount described in section 
3 of the Act as ‘2.5 times the monthly 
compensation base”’ is $2,425 for base 
year (calendar year) 1999; 

12. The amount described in section 
4(a—2)(i)(A) of the Act as “2.5 times the 
monthly compensation base” is $2,425 
with respect to disqualifications ending 
in calendar year 1999; 

13. The maximum daily benefit rate 
under section 2(a)(3) of the Act is $46 
with respect to days of unemployment 
and days of sickness in registration 
periods beginning after June 30, 1999. 
DATES: The balance in notice (1) and the 
determinations made in notices (3) 
through (7) are based on data as of June 
30, 1998. The balance in notice (2) is 
based on data as of September 30, 1998. 
The determinations made in notices (5) 
through (7) apply to the calculation, 
under section 8(a)(1)(C) of the Act, of 
employer contribution rates for 1999. 
The determinations made in notices (8) 
through (12) are effective January 1, 
1999. The determination made in notice 
(13) is effective for registration periods 
beginning after June 30, 1999. 
ADDRESSES: Secretary to the Board, 
Railroad Retirement Board, 844 Rush 
Street, Chicago, Illinois 60611-2092. 
FOR FURTHER INFORMATION CONTACT: 
Marla L. Huddleston, Bureau of the 
Actuary, Railroad Retirement Board, 844 
Rush Street, Chicago, Illinois 60611-— 
2092, telephone (312) 751-4779. 
SUPPLEMENTARY INFORMATION: The RRB 
is required by section 8(c)(1) of the 
Railroad Unemployment Insurance Act 
(Act) (45 U.S.C. 358(c)(1)) as amended 
by Public Law 100-647, to proclaim by 
October 15 of each year certain system- 
wide factors used in calculating 
experience-based employer contribution 
rates for the following year. The RRB is 
further required by section 8(c)(2) of the 
Act (45 U.S.C. 358(c)(2)) to publish the 
amounts so determined and proclaimed. 
The RRB is required by section 12(r)(3) 


of the Act (45 U.S.C. 362(r)(3)) to 
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publish by December 11, 1998, the 
computation of the calendar year 1999 
monthly compensation base (section 1(i) 
of the Act) and amounts described in 
sections 1(k), 2(c), 3 and 4(a—2)(i)(A) of 
the Act which are related to changes in 
the monthly compensation base. Also, 
the RRB is required to publish, by June 
11, 1999, the maximum daily benefit. 
rate under section 2(a)(3) of the Act for 
days of unemployment and days of 
sickness in registration periods 
beginning after June 30, 1999. 


Surcharge Rate 


A surcharge is added in the 
calculation of each employer's 
contribution rate, subject to the 
applicable maximum rate, for a calendar 
year whenever the balance to the credit 
of the RUI Account on the preceding 
June 30 is less than the greater of $100 
million or the amount that bears the 
same ratio to $100 million as the system 
compensation base for that June 30 
bears to the system compensation base 
as of June 30, 1991. If the RUI Account 
balance is less than $100 million (as 
indexed), but at least $50 million (as 
indexed), the surcharge will be 1.5 
percent. If the RUI Account balance is 
less than $50 million (as indexed), but 
greater than zero, the surcharge will be 
2.5 percent. The maximum surcharge of 
3.5 percent applies if the RUI Account 
balance is less than zero. 

The system compensation base as of 
June 30, 1991 was $2,799,430,259.23. 
The system compensation base for June 
30, 1998 was $2,817,307,517.24. The 
ratio of $2,817,307,517.24 to 
$2,799,430,259.23 is 1.00638603. 
Multiplying 1.00638603 by $100 million 
yields $100,638,603. Multiplying $50 
million by 1.00638603 produces 
$50,319,302. The Account balance on 
June 30, 1998, was $81,520,684.90. 
Accordingly, the surcharge rate for 
calendar year 1999 is 1.5 percent. 


Monthly Compensation Base 


For years after 1988, section 1(i) of the 
Act contains a formula for determining 
the monthly compensation base. Under 
the prescribed formula, the monthly 
compensation base increases by 
approximately two-thirds of the 
cumulative growth in average national 
wages since 1984. The monthly 
compensation base for months in 
calendar year 1999 shall be equal to the 
greater of (a) $600 or (b) $600 [1 + 
{(A —37,800)/56,700=}], where A equals 
the amount of the applicable base with 
respect to tier 1 taxes for 1999 under 
section 3231(e)(2) of the Internal 
Revenue Code of 1986. Section 1(i) 
further provides that if the amount so 
determined is not a multiple of $5, it 


shall be rounded to the nearest multiple 
of $5. 

The calendar year 1999 tier 1 tax base 
is $72,600. Subtracting $37,800 from 
$72,600 produces $34,800. Dividing 
$34,800 by $56,700 yields a ratio of 
0.61375661. Adding one gives 
1.61375661. Multiplying $600 by the 
amount 1.61375661 produces the 
amount of $968.25, which must then be 
rounded to $970. Accordingly, the 
monthly compensation base is 
determined to be $970 for months in 
calendar year 1999. 


Amounts Related to Changes in 
Monthly Compensation Base 


For years after 1988, sections 1(k), 
2(c), 3 and 4(a—2)(i)(A) of the Act 
contain formulas for determining 
amounts related to the monthly 
compensation base. 

Under section 1(k), remuneration 
earned from employment covered under 
the Act cannot be considered subsidiary 
remuneration if the employee’s base 
year compensation is less than 2.5 times 
the monthly compensation base for 
months in such base year. Multiplying 
2.5 by the calendar year 1999 monthly 
compensation base of $970 produces 
$2,425. Accordingly, the amount 
determined under section 1(k) is $2,425 
for calendar year 1999. 

Under section 2(c), the maximum 
amount of normal benefits paid for days 
of unemployment within a benefit year 
and the maximum amount of normal 
benefits paid for days of sickness within 
a benefit year shall not exceed an 
employee’s compensation in the base 
year. In determining an employee’s base 
year compensation, any money 
remuneration in a month not in excess 
of an amount that bears the same ratio 
to $775 as the monthly compensation 
base for that year bears to $600 shall be 
taken into account. The calendar year 
1999 monthly compensation base is 
$970. The ratio of $970 to $600 is 
1.61666667. Multiplying 1.61666667 by 
$775 produces $1,253. Accordingly, the 
amount determined under section 2(c) is 
$1,253 for months in calendar year 
1999. 

Under section 3, an employee shall be 
a “qualified employee” if his/her base 
year compensation is not less than 2.5 
times the monthly compensation base 
for months in such base year. 
Multiplying 2.5 by the calendar year 
1999 monthly compensation base of 
$970 produces $2,425. Accordingly, the 
amount determined under section 3 is 
$2,425 for calendar year 1999. 

Under section 4(a—2)(i)(A), an 
employee who leaves work voluntarily 
without good cause is disqualified from 
receiving unemployment benefits until 


he has been paid compensation of not 
less than 2.5 times the monthly 
compensation base for months in the | 
calendar year in which the 
disqualification ends. Multiplying 2. 5 
by the calendar year 1999 monthly 
compensation base of $970 produces 
$2,425. Accordingly, the amount 
determined under section 4(a—2)(i)(A) is 
$2,425 for calendar year 1999. 


Maximum Daily Benefit Rate 


Section 2(a)(3) contains a formula for 
determining the maximum daily benefit 
rate for registration periods beginning 
after June 30, 1989, and after each June 
30 thereafter. Legislation enacted on 
October 9, 1996, revised the formula for 
indexing maximum daily benefit rates. 
Under the prescribed formula, the 
maximum daily benefit rate increases by 
approximately two-thirds of the 
cumulative growth in average national 
wages since 1984. The maximum daily 
benefit rate for registration periods 
beginning after June 30, 1999, shall be 
equal to 5 percent of the monthly 
compensation base for the base year 
immediately preceding the beginning of 
the benefit year. Section 2(a)(3) further 
provides that if the amount so computed 
is not a multiple of $1, it shall be 
rounded down to the nearest multiple of 


$1. 

The calendar year 1998 monthly 
compensation base is $925. Multiplying 
$925 by 0.05 yields $46.25, which must 
then be rounded down to $46. 
Accordingly, the maximum daily benefit 
rate for days of unemployment and days 
of sickness beginning in registration 
periods after June 30, 1999, is 
determined to be $46. 

Dated: October 28, 1998. 

By Authority of the Board. 

Beatrice Ezerski, 

Secretary to the Board. 

[FR Doc. 98—29675 Filed 11-4—98; 8:45 am] 
BILLING CODE 7905-01-P 


SECURITIES AND EXCHANGE 


COMMISSION 
[Release No. IC—23512] 


Notice of Applications for 
Deregistration Under Section 8(f) of the 
Investment Company Act of 1940 


October 30, 1998. 

The following is a notice of 
applications for deregistration under 
section 8(f) of the Investment Company 
Act of 1940 for the month of October, 
1998. A copy of each application may be 
obtained for a fee at the SEC’s Public 
Reference Branch, 450 Fifth St., N.W., 
Washington, DC 20549 (tel. 202-942- 


4 
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8090). An order granting each 
application will be issued unless the 
SEC orders a hearing. Interested persons 
may request a hearing on any 
application by writing to the SEC’s 
Secretary at the address and serving the 
relevant applicant with a copy of the’ 
request, personally or by mail. Hearing 
requests should be received by the SEC 
by 5:30 p.m. on November 23, 1998, and 
should be accompanied by proof of 
service on the applicant, in the form of 
an affidavit or, for lawyers, a certificate 
of service. Hearing requests should state 
the nature of the writer’s interest, the 
reason for the request, and the issues 
contested. Persons who wish to be 
notified of a hearing may request 
notification by writing to the Secretary, 
SEC, 450 Fifth Street, N.W., 
Washington, DC 20549. For Further 
Information Contact: Diane L. Titus, at 
(202) 942-0564, SEC, Division of 
Investment Management, Office of 
Investment Company Regulation, Mail 
Stop 5-6, 450 Fifth Street, N.W., 
Washington, DC 20549. 


New England Funds Trust IV [File No. 
811-8473] 


Summary: Applicant seeks an order 
declaring that it has ceased to be an 
investment company. Applicant has 
never made a public offering of its 
securities and does not propose to make 
a public offering or engage in business 
of any kind. 

Filing Date: The application was filed 
on September 28, 1998. 

Applicant’s Address: 399 Boylston 
Street, Boston, Massachusetts 02116. 


Heitman Securities Trust [File No. 811- 
5659] 


Summary: Applicant seeks an order 
declaring that it has ceased to be an 
investment company. On June 30, 1998, 
applicant transferred all of its assets and 
liabilities to Heitman Real Estate 
Portfolio, a newly created series of the 
UAM Funds Trust (the ‘“‘Acquiring 
Fund”), in exchange for Institutional 
Class and Advisor Class shares of the 
Acquiring Fund, based on the relative 
net asset value per share. Heitman/PRA 
Securities Advisors, Inc., applicant’s 
investment adviser, paid approximately 
$142,500 in expenses incurredin . 
connection with the reorganization. 

File Date: The application was filed 
on October 13, 1998. 

Applicant’s Address: 180 North 
LaSalle Street, Suite 3600, Chicago, 
Illinois 60601. 


Alamo Growth Fund, Inc. [File No. 
811-9162] 


Summary: Applicant seeks an order 
declaring that it has ceased to be an 


investment company. By July 23, 1998, 
applicant had distributed all of its assets 
to its security holders at the net asset 
value per share. Expenses incurred in 
connection with the liquidation are not 
expected to exceed $1,000 and will be 
paid by applicant’s investment adviser, 
Alamo Advisers, Inc. 

Filing Dates: The application was 
filed on May 20, 1998, and amended on 
September 15, 1998, and October 1, 
1998 

Applicant’s Address: 1777 N.E. Loop 
410, Suite 1512, San Antonio, Texas 
78217. 


Capitol Square Funds [File No. 811- 
7699] 


Summary: Applicant seeks an order 
declaring that it has ceased to be an 
investment company. As of September 
30, 1997, applicant’s four series, Capitol 
Square Bond Fund, Capitol Square 
Large Cap Fund, Capitol Square Small 
Cap Fund, and Capitol Square Balanced 
Fund, each liquidated their portfolio 
securities and other assets, and 
distributed the proceeds pro rata to 
their shareholders based on the net asset 
value per share. Expenses associated 
with the liquidation totaled 
approximately $450.00, and were paid 
by applicant’s investment adviser, 
Dillon Capitol Management. 

File Dates: The application was filed 
on July 28, 1998, and amended on 
October 2, 1998. 

Applicant’ 's Address: 21 East State 
Street, Suite 1410, Columbus, Ohio 
43215. 


Scudder Institutional Fund, Inc. [File 
No. 881-4555] 


Summary: Applicant seeks an order 
declaring that it has ceased to be an 
investment company. On April 3, 1998, 
applicant transferred its assets and 
liabilities to Scudder International Fund 
(the “International Fund’’), a series of 
Scudder International Fund, Inc., based 
on the relative net asset values per 
share. Scudder Kemper Investments, 
Inc., investment adviser to both 
applicant and the International Fund, 
paid approximately $75,497 in expenses 
incurred in connection with the 
reorganization. In addition, applicant 
has incurred approximately $3,464 in 
liquidation expenses, and applicant’s 
total liquidation expenses are not 
expected to exceed $4,500. 

Filing Date: The application was filed 
on September 11, 1998. 

Applicant’s Address: 345 Park 
Avenue, New York, New York 10154. 


Peachtree Funds [File No. 811-7107] 


Summary: Applicant seeks an order 
declaring that it has ceased to be an 


investment company. On September 30, 
1998, four portfolios of Peachtree Funds 
transferred all of their assets and 
liabilities to corresponding portfolios of 
Nations Funds Trusts. The remaining 
portfolio of Peachtree Funds, Peachtree 
Prime Money Market Fund, transferred 
all of its assets and liabilities to a 
corresponding portfolio of Nations 
Prime Fund, Inc. The reorganization 
incurred approximately $695,000 in 
expenses that were paid for by the 
acquiring funds’ investment adviser, 
NationsBank, and their sponsor, 
distributor, and administrator. 

Filing Dates: The application was 
filed on May 13, 1997, and amended on 
July 15, 1998. 

A pplicant’ 's Address: Federated 
Investors Tower, Pittsburgh, 
Pennsylvania 15222-3779. 


The Columbus Fund, Inc. [File No. 811- 
8418] 


Summary: Applicant seeks an order 
declaring that it has ceased to be an 
investment company. Applicant has 
never made a public offering of its 
securities and does not propose to make 
a public offering or engage in business 
of any kind. 

Filing Date: The application was filed 
on October 14, 1998. 

Applicant’s 'Address: c/o Dechert 
Price & Rhoads, 1775 Eye Street, N.W., 
Washington, D.C. 20006-2401. 


Dodge & Cox Stock Fund [File No. 811- 
1294]; Dodge & Cox Income Fund [File 
No. 811-5580] 


Summary: Each applicant seeks an 
order declaring that it has ceased to be 
an investment company. On April 30, 
1998, each applicant transferred all of 
its assets and liabilities to a 
corresponding series of the Dodge & Cox 
Funds based on the net asset value per 
share. Applicants paid $158,581, and 
$38,008, respectively, in expenses 
related to the reorganizations. 

Filing Dates: Each application was 
filed on August 12, 1998, and amended 
on October 22, 1998. 

Applicants’ Address: One Sansome 
Street, San Francisco, California 94104. 


Oppenheimer Strategic Investment 
Grade Bond Fund [File No. 811-6458]; 
Oppenheimer Strategic Short-Term 
Income Fund [File No. 811-6533] 


Summary: Each applicant seeks an 
order declaring that it has ceased to be 
an investment company. On September 
21, 1995, Oppenheimer Strategic 
Investment Grade Bond Fund 
transferred all of its assets to 
Oppenheimer Bond Fund (“Bond 
Fund”) at net asset value. Applicant and 


- Bond Fund paid $26,882 and $20,057, 
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respectively, in expenses related to the 
reorganization. On September 21, 1995, 
Oppenheimer Strategic Short-Term 
Income Fund transferred all of its assets 
to Oppenheimer Limited-Term 
Government Fund (‘‘Limited-Term 
Government Fund’’) at net asset value. 
Applicant and Limited-Term 
Government Fund paid $26,432 and 
$20,057, respectively, in expenses 
related to the reorganization. 

Filing Dates: Each application was 
filed on September 28, 1998, and the 
application for Oppenheimer Strategic 
Short-Term Income Fund was amended 
on October 27, 1998. 

Applicants’ Address: 6803 S. Tucson 
Way, Englewood, Colorado 80112. 


Composite Equity Series, Inc. [File No. 
811-565]; Composite Income Fund, Inc. 
[File No. 811-2604]; Composite Tax- 
Exempt Bond Fund, Inc. [File No. 811- 
2681]; Composite Cash Management 
Company [File No. 811-2941]; 
Composite U.S. Government Securities, 
Inc. [File No. 811-3426]; Composite 
Northwest Fund, Inc. [File No. 811- 
4740] 


Summary: Each applicant seeks an 
order declaring that it has ceased to be 
an investment company. On March 20, 
1998, each applicant transferred all of 
its assets and liabilities to 
corresponding series of WM Trust I 
(formerly known as The Composite 
Funds) based on the relative net asset 
values per share. The aggregate amount 
of expenses incurred in connection with 
the reorganization was approximately 
$625,000 and was paid by WM 

- Advisors, Inc., applicants’ investment 
adviser, and/or its affiliates but not the 
applicants. 

iling Dates: Each application was 
filed on October 13, 1998. Each 
applicant has agreed to file an 
amendment a the notice period. 

Applicants’ Address: 601 West Main 
Avenue, Suite 300, Spokane, 
Washington 99201-0613. 


Minerva Fund, Inc. [File No. 811-7828] 


Summary: Applicant seeks an order 
declaring that it has ceased to be an 
investment company. On December 26, 
1997, applicant made a liquidating 
distribution to its shareholders at the 
net asset value per share. Expenses 
incurred in connection with the 
liquidation totaled approximately 
$30,000, and were paid by LTCB-MAS 
Investment Management, Inc., 
applicant’s investment adviser. 

Filing Dates: The application was 
filed on August 21, 1998, and amended 
on October 26, 1998. 

Applicant’s Address: 3435 Stelzer 
Road, Columbus, Ohio 43219. 


First Global Equity Portfolio [File No. 
811-9072]; AIG All Ages Funds, Inc. 
[File No. 811-9022] 


Summary: Each applicant seeks an 
order declaring that it has ceased to be 
an investment company. First Global 
Equity Portfolio (“Global Equity”’) is a 
master fund in a master-feeder structure. 
Global Equity has two feeder funds, the 
AIG Children’s World Fund—2005 and 
the AIG Retiree Fund—2003 
(collectively, the “AIG Funds”’), each a 
series of AIG All Ages Funds, Inc. On 
January 21, 1998, the AIG Funds 
redeemed their respective shares of 
Global Equity at net asset value. On 
February 6, 1998, AIG Asset 
Management Services, Inc. (“AIG”) 
redeemed its seed capital shares of 
Global Equity. AIG paid approximately 
$9,658 in expenses in connection with 
the liquidation of Global Equity. On 
January 26, 1998, the AIG Funds made 
a pro rata distribution to their 
shareholders of their net assets. AIG 
Capital Management Corp., the 
investment adviser to the AIG Funds, 
paid approximately $89,857 in expenses 
in connection with the liquidation of 
the AIG Funds. 

Filing Dates: Each application was 
field on August 4, 1998. Each applicant 
has agreed to file an amendment during 
the notice period. 

Applicants’ Addresses: Global Equity, 
80 Harcourt Street, Dublin, Ireland, and 
AIG Funds, 505 Carr Road, Wilmington, 
Delaware 19809. 

For the Commission, by the Division of 
Investment Management, pursuant to 
delegated authority. 

Jonathan G. Katz, 

Secretary. 

[FR Doc. 98-29619 Filed 114-98; 8:45 am] 
BILLING CODE 8010-01-M 


SECURITIES AND EXCHANGE 
COMMISSION 


[Release No. 34-40616; File No. SR-Amex— 
98-30] 


Seif-Regulatory Organizations; Notice 
of Filing and immediate Effectiveness 
of Proposed Rule Change by the 
American Stock Exchange, Inc. 


Relating to Options of Advertisements | 


October 28, 1998. 

Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934 
(“Act”)? and Rule 19b—4 thereunder,? 
notice is hereby given that on October 
16, 1998,3 the American Stock 


115 U.S.C. 78s(b)(1). 

217 CFR 240.19b—4. 

3 The proposed rule change was originally 
submitted on August 5, 1998. On October 16, 1998, 


Exchange, Inc. (““Amex”’ or “Exchange”’) 
filed with the Securities and Exchange 
Commission (‘“‘Commission’’), the 
proposed rule change as described in 
Items I, II, and II below, which items 
have been prepared by the Exchange. 
The Commission is publishing this 
notice to solicit comments on the 
proposed rule change from interested 
persons. 


I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 


Amex proposes to adopt an 
interpretation to Rule 991 relating to 
options communications with _ 
customers. The text of the proposed rule 
change is available at the Office of the 
Secretary, Amex, and at the 
Commission. 


II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, 
Amex included statements concerning 
the purpose of, and basis for, the 
proposed rule change and discussed any 
comments it received on the proposed 
rule change. The text of these statements 
may be examined at the places specified 
in Item IV below. Amex has prepared 
summaries, set forth in sections A, B, 
and C below, on the most significant 
aspects of such statements. 


A. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 


1. Purpose 

Amex Rule 991 details Exchange 
requirements with respect to options- 
related communications with 
customers. Commentary .02 and 
Commentary .03 to Rule 991, as well as 
the Guidelines for Options 
Communications (published by the self- 
regulatory organizations) provide in part 
that advertisements and educational 
material should contain the name and 
address of a specific person from whom 
an Options Disclosure Document 
(“ODD”) may be obtained. Common 
practice within the securities industry is 


the Exchange submitted Amendment No. 1 to add 
a footnote to Commentary .02 and Commentary 
.03(v) to Rule 991 stating the requirement of 
providing in options advertisements the name and 
address of a person or persons from whom current 
Options Disclosure Documents may be obtained 
“may be satisfied by providing a reasonably specific 
mechanism by which clients and other investors 
may obtain this material.” Letter from Claudia 
Crowley, Special Counsel, Amex to Katherine A. 
England, Assistant Director, Division of Market 
Regulation, Commission, dated October 15, 1998 
(“Amendment No. 1”). 


1 
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for such communications to be 
published as part of a national or 
regional marketing program. In that 
regard, the Exchange believes that it is 
both unnecessary and impractical for a 
member organization to list one person 
as the recipient for all requests 
concerning ODDs. It is important for 
investors to be able to readily obtain an 
ODD. The Exchange interprets Rule 991 
to provide member organizations 
sufficient latitude to set forth other 
reasonably specific mechanisms by 
which clients and other investors may 
obtain the ODD. A firm may, for 
example, provide one or more telephone 
numbers or addresses from which an 
ODD may be obtained. Alternatively, in 
a communication addressed only to 
account holders the organization may 
direct them tu contact their registered 
representative. 


2. Statutory Basis 


The proposed rule change is 
consistent with Section 6(b) of the Act 4 
in general and furthers the objectives of 
Section 6(b)(5)5 in particular in that it 
is designed to promote just and 
equitable principles of trade, remove 


impediments to a free and open market ~ 


and a national market system, and 
protect investors and the public interest. 


B. Self-Regulatory Organization’s 
Statement on Burden on Competition 


The Exchange believes the proposed 
rule change will impose no burden on 
competition. 


C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants or Others 


No written comments were solicited 
or received with respect to the proposed 
rule change. 


III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 


The proposed rule change constitutes 
a stated policy, practice, or 
interpretation with respect to the 
meaning, administration, or 
enforcement of an existing rule of the 
Exchange and, therefore, has become 
effective upon filing pursuant to Section 
19(b)(3)(A)(i) of the Act ® and Rule 19b— 
4(e)(1)” thereunder. At any time within 
60 days of the filing of such proposed 
rule change, the Commission may 
summarily abrogate such rule change if 
it appears to the Commission that such 


415 U.S.C. 78f(b). 

515 U.S.C. 78f(b}(5). 

615 U.S.C. 78s(b)(3)(A)(i). 
717 CFR 240.19b—4(e)(1). 


action is necessary or appropriate in the 
public interest, for the protection of 
investors, or otherwise in furtherance of 
the purposes of the Act. 


IV. Solicitation of Comments 


Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing, 
including whether the proposed rule 
change is consistent with the Act.® 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission, 450 Fifth Street, N.W., 
Washington, D.C. 20549. Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying in 
the Commission’s Public Reference 
Room. Copies of such filing will also be 
available for inspection and copying at 
the principal office of Amex. All 
submissions should refer to the File No. 
SR-Amex-—98-—30 and should be 
submitted by November 27, 1998. 

For the Commission by the Division of 
Market Regulation, pursuant to delegated 
authority.? 

Margaret H. McFarland, 

Deputy Secretary. 

[FR Doc. 98—29621 Filed 11-4—98; 8:45 am] 
BILLING CODE 8010-01-M 


SECURITIES AND EXCHANGE 
COMMISSION 


[Release No. 34—40613; File No. SR-Amex-— 
98-20] 


Self-Regulatory Organizations; 
American Stock Exchange, Inc.; Order 
Granting Permanent Approval of the 
Exchange's Pilot Program for 
Specialists in Portfolio Depositary 
Receipts, Investment Trust Securities, 
and index Fund Shares To Participate 
in the After-Hours Trading Facility 


October 28, 1998. 
I. Introduction 

On June 9, 1998, the American Stock 
Exchange, Inc. (‘“‘Amex” or 


Exchange”’), filed with the Securities 
and Exchange Commission (“‘SEC” or 


8 In reviewing this proposal, the Commission has 
considered its impact on efficiency, competition, 
and capital formation. 15 U.S.C. 78c(f). 

917 CFR 200.30—3(a)(12). 


“the Commission”) a proposed rule 
change pursuant to Section 19(b)(1) of 
the Securities Exchange Act of 1934 
(‘“‘Act’”’),1 and Rule 19b—4 2 thereunder 
seeking permanent approval of the pilot 
program permitting specialists in 
Porifolio Depositary Receipts 3 
(“PDRs’’), investment trust securities, 
and Index Fund Shares to participate in 
the after-hours trading (“AHT”’) facility 
to “clean-up” order imbalances and to 
effect closing price coupled orders.* The 
proposed rule change was published for 
comment in the Federal Register on July 
23, 1998.5 No comments were received 
on the Amex’s proposal. 


II. Description of the Proposal 


The Commission originally approved 
the pilot program on August 29, 1994 
(“Original Pilot Approval’’).6 The pilot 
was scheduled to expire on August 29, 
1995, but was extended for three 
successive one-year periods, and a 
thirty-day period.” With this proposed 
rule change, the Amex seeks permanent 
approval of the pilot program, which 
otherwise will expire on October 31, 
1998. 

In the Original Pilot Approval and in 
each one-year extension, the 
Commission requested that the 


115 U.S.C. 78s(b)(1). 

217 CFR 240.19b—4. 

3 The Exchange currently lists three Portfolio 
Depositary Receipts, viz., Depositary Receipts on 
the Standard and Poor’s 500® and MidCap® 
Indexes, and Depositary Receipts on the Dow jones 
Industrial Average ™. The Exchange also lists 17 
Index Fund Shares which are commonly referred to 
as WEBS*™. WEBS are shares issued by an open- 
end management investment company that seek to 
provide investment results that correspond 
generally to the price and yield performance of a 
specified foreign or domestic equity market index. 
The Exchange currently lists WEBS based on the 
following Morgan Stanley Capital International 
(“MSCI’”’) indices: MSCi Australia Index, MSCI 
Austria Index, MSCI Belgium Index, MSCI Canada 
Index, MSCI France Index, MSCI Germany Index, 


_ MSCI Hong Kong Index, MSCI Italy Index, MSCI 


Japan Index, MSCI Malaysia Index, MSCI Mexico 
Index, MSCI Netherlands Index, MSCI Singapore 
(Free) Index, MSCI Spain Index, MSCI Sweden 
Index, MSCI Switzerland Index, and MSCI United 
Kingdom Index. The Commission notes that due to 
certain restrictions imposed by the Malaysian 
government WEBS based on the MSCI Malaysia 
Index currently trade differently than the other 
WEBS trading on Amex. 

4 Pursuant to the pilot program, the specialist in 
PDRs, investment trust securities, and Index Fund 
Shares may participate in a coupled price closing 
order so long as the other side of the order is not 
for an account in which a member or member 
organization has a direct or indirect interest. 

5 Securities Exchange Act Release No. 40201 (July 
15, 1998), 63 FR 39608. 

68 See Securities Exchange Act Release No. 34611 
(Aug. 29, 1994), 59 FR 45739 (Sept. 2, 1994). 

7 See Securities Exchange Act Release Nos. 36123 
(Aug. 18, 1995), 60 FR 44519 (Aug. 28, 1995); 37529 
(Aug. 6, 1996), 61 FR 41814 (Aug. 12, 1996); 38986 
(Aug. 27, 1997), 62 FR 46785 (Sept. 4, 1997); and 
40533 (October 8, 1998), 63 FR 55660 (October 16, 
1998). 
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Exchange submit a report and analysis 
regarding the operation of the pilot 

. The Exchange did not submit 
a report until 1997, however, as 
specialists made little or no use of the 
pilot program until the period 
September 3, 1996 to May 30, 1997. The 
1997 report stated that during that 
period, there were two trades for a total 
of 600 shares of PDRs in the AHT 
session for PDRs, investment trust 
securities, and Index Fund Shares.® The 
1998 report stated that during the period 
June 1, 1997 to April 30, 1998, there 
were 12 trades for a total of 56,320 
shares of PDRs in the AHT session.® No 
single-sided orders remained 
unexecuted at the end of the AHT 
session during the review period and 
there were no problems with any of 
these trades.?° 

The Exchange believes that 

permanent approval of the Exchange’s 
pilot program to permit specialists in 
PDRs, investment trust securities, and 
Index Fund Shares to participate in the 
AHT facility in order to ‘“‘clean-up” 
order imbalances and effect closing 
price coupled orders will benefit 
investors by providing additional 
liquidity to the listed cash market for 
derivative securities based upon market 
indexes. The market price of these 
exchange-traded funds is based upon 
transactions largely effected in markets 
other than the Amex. (In the case of 
Index Fund Shares, the market price of 
these securities is based exclusively on 
transactions occurring outside the 
Amex.) The Exchange represents that 
the specialist in the Amex-listed 
securities has no unique access to 
market sensitive information regarding 
the market for the underlying securities 
or closing index values. Further, to 
prevent the potential for manipulation 
or misuse, the pilot program eliminates 
the migration of limit orders for PDRs, 
investment trust securities, and Index 
Fund Shares from the specialists limit 
order book to the AHT facility. The 
Exchange, therefore, believes that 
permanent approval of specialist 
participation in the AHT facility in 
PDRs, investment trust securities and 
Index Fund Shares in the manner 
previously approved by the Commission 
on a pilot basis does not raise any 
market integrity issues. In addition, 


8 See letter dated August 5, 1997, from William 
Floyd-Jones, Jr., Assistant General Counsel, Amex, 
to Michael Walinskas, Senior Special Counsel, 
Division of Market Regulation (“Division”), 
Commission. 

® See letter dated June 8, 1998, from William 
Floyd-Jones, Jr., Assistant General Counsel, Amex, 
to Michael Walinskas, Senior Special Counsel, 
Division, Commission. 

10 Jd. 


should a customer not care for an 
execution at the closing price, the rules 
of the Exchange’s AHT facility permit 
cancellation of an order up to the close 
of the AHT session at 5:00 p.m. (Orders 
in the AHT facility are not executed 
until the 5:00 p.m. close of the AHT 
session.) Amex represents, therefore, 
that a customer has approximately 40 
minutes to determine if an execution at 
the closing price suits his needs and 
may cancel the order if he believes that 
the closing price does not suit his 
objectives. 


Ill. Discussion 


The Commission finds that the 
proposed rule change is consistent with 
the requirements of the Act and the 
rules and regulations thereunder 
applicable to a national securities 
exchange, and, in particular, Sections 
6(b)(5) and 11 of the Act.11 The 
Commission believes that the rule 
change is consistent with the Section 
6(b)(5) requirements that the rules of an 
exchange be designed to prevent 
fraudulent and manipulative acts and 
practices, promote just and equitable 
principles of trade, remove 
impediments to and perfect the 
mechanism of a free and open market, 
and in general, protect investors and the 
public interest.12 The Commission also 
believes that the proposal is consistent 
with Section 11(b) of the Act and Rule 
11b—1 thereunder,?3 which allow 
exchanges to promulgate rules relating 
to specialists in order to maintain fair 
and orderly markets. 

Under the pilot program, specialists 
in PDRs, investment trust securities and 
Index Fund Shares may participate in 
the AHT facility to clean up order 
imbalances by entering an order for 
their own account. The pilot program 
also.allows specialists in PDRs, 
investment trust securities and Index 
Fund Shares to participate in a coupled 
closing price order as long as the other 
side of the order is not for an account 
in which a member or member 
organization has a direct or indirect 
interest. Moreover, the pilot program 
eliminates the migration of limit orders 
for PDRs, investment trust securities, 
and Index Fund Shares from the 
specialists limit order book to the AHT 
facility to prevent the potential for 
manipulation or misuse of specialists’ 
information regarding which limit 
orders are eligible for execution in the 
AHT facility. 


1115 U.S.C. 78f(b)(5) and 78k. 

12In approving this rule, the Commission notes 
that it has considered the proposed rule’s impact on 
efficiency, competition, and capital formation. 15 
U.S.C. 78c(f). 

1317 CFR 240.11b-1. 


The Commission continues to believe, 
as it did when the pilot program was 
initially approved, that permitting 
specialists in PDRs, investment trust 
securities, and Index Fund Shares ** to 
participate in the AHT facility by 
entering an order for the specialist’s 
account to eliminate order imbalances 
should assist specialists in their 
obligation to minimize temporary 
disparity between supply and 
demand.*5 Moreover, the Commission 
agrees with the Amex that permitting 
specialists in PDRs, investment trust 
securities, and Index Fund Shares to 
participate in the AHT facility to effect 
closing price coupled orders should 
benefit investors by providing 
additional liquidity to the listed cash 
market for derivative securities based 
upon market indexes. 

The Commission also continues to 
believe that the Amex’s rule change 
strikes a reasonable balance between the 
Exchange’s need to accommodate the 
needs of investors by increasing the 
liquidity in the listed cash market for 
derivative securities based on market 
indexes and the need to prevent the 
potential for manipulation or misuses of 
information. With regard to the latter 
concern, although Amex specialists will 
be aware of limit orders remaining on 
the specialist’s limit order book, they 
generally will not be able to use this 
information to their advantage because, 
under the terms of the pilot program, as 
permanently approved, Amex Rule 
1302(b) has been amended to eliminate 
the migration of limit orders for PDRs, 
investment trust securities, and Index 
Fund Shares from the specialist’s limit 
order book to the AHT facility.16 
Further, the Commission notes that all 
orders entered by the specialist in the 
AHT facility receive the closing price in 
the Amex market on that same trading 
day, rather than a negotiated price. This 
should reduce the likelihood that any 
additional information the specialist has 
as a result of making a market in the 
speciality security could be misused in 
the AHT facility. 

In addition, while the trading activity 
for PDRs, investment trust securities, 
and Index Fund Shares in the AHT 
facility has been modest, the Exchange 


14The Commission notes that when the original 
pilot program was approved, it applied only to 
PDRs and investment trust securities. The pilot 
program was modified to include Index Fund 
Shares with the extension of the pilot program in 
August 1996. See Securities Exchange Act Release 
No. 37529 (August 6, 1996), 61 FR 41814 (August 
12, 1996). 

15 See Original Pilot Approval, supra note 6. 

16 The Commission notes that the permanent 
approval of the pilot program includes permanent 
approval of the changes to Rule 1302(b) restricting 
the migration of limit orders. 
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has reported no problems with any of 
these trades. Moreover, as evidenced by 
the reports filed by the Exchange, the 
pilot program has been used 
increasingly over the past two years. 
Finally, the Commission expects the 

Amex, through use of its surveillance 

rocedures, to monitor closely the 
trading of PDRs, investment trust 
securities, and Index Fund Shares in the 
AHT facility to ensure that trading in 
these issues is not subject to any 
patterns of manipulation, trading abuses 
or unusual trading activity. 


IV. Conclusion 


For the reasons discussed above, the 
Commission believes that permanent 
approval of specialist participation in 
the AHT facility in PDRs, investment 
trust securities and Index Fund Shares 
in the manner previously approved by 
the Commission is appropriate and 
consistent with the Act. 

It is therefore ordered, pursuant to 
Section 19(b)(2) of the Act,?” that the 
proposed rule change (SR-Amex-98-— 
20) is approved. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority.1® 
Margaret H. McFarland, 

Deputy Secretary. 
[FR Doc. 98-29622 Filed 114-98; 8:45 am] 
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American Stock Exchange, Inc., and 
National Association of Securities 
Dealers, Inc.; Order Granting Approval 
to Proposed Rule Changes and Notice 
of Filing and Order Granting 
Accelerated Approval to Amendment 
No. 2 Thereto; Relating to the 
-Combination of the American Stock 
Exchange, Inc. and the National 
Association of Securities Dealers, Inc., 
including Amendments to the 
Composition of the NASD Board and 
Relating to Policies Regarding 
Authority Over American Stock 
Exchange LLC and Composition of 
Board of Governors of American Stock 
Exchange LLC 


October 30, 1998. 
I. Introduction 

Three separate filings have been 
submitted to the Securities and 


1715 U.S.C. 78s(b)(2). 
1817 CFR 200.30-3(a)(12). 


Exchange Commission (“‘SEC” or 
“Commission”) in connection with the 
proposed combination between the 
National Association of Securities 
Dealers, Inc. (“NASD” or “‘Association”’) 
and the American Stock Exchange, Inc. 
(“Amex’’). 

On August 10, 1998, the NASD 
submitted to the Commission, pursuant 
to Section 19(b)(1) of the Securities 
Exchange Act of 1934 (“Act” or 
“Exchange Act”) 1 and Rule 19b—4 
thereunder,? a proposed rule change 
(SR-NASD—98—56) to amend the 
NASD’s By-Laws to reserve one NASD 
Board of Governors (“NASD Board’’) 
position for a person representing an 
NASD member firm having not more 
than 150 registered persons; to reserve 
two Board positions for the Chief 
Executive Officer and one Floor 
Governor of the American Stock 
Exchange LLC (“New Amex”); and to 
make other clarifying amendments, 
including the addition of certain 
definitions. The NASD also proposed to 
add corresponding clarifying 
amendments and definitions to the By- 
Laws of NASD Regulation, Inc. (“NASD 
Regulation’’) and The Nasdaq Stock 
Market, Inc. (“Nasdaq”). 

On September 3, 1998, Amex 
submitted to the Commission, pursuant 
to Section 19(b)(1) of the Exchange Act? 
and Rule 19b—4 thereunder,* a proposed 
rule change (SR—-Amex—98—32) to make 
certain amendments to its Constitution 
and Rules that will become effective at 
the time they become the Constitution 
and Rules of New. Amex. An 
amendment to SR-Amex—98-32 was 
filed with the Commission on October 
29, 1998.5 

On September 14, 1998, the NASD 
submitted to the Commission, pursuant 
to Section 19(b)(1) of the Exchange Act ® 
and Rule 19b—4 thereunder,’ a proposed 
rule change (SR-NASD—98-67) to state 
two policies regarding NASD’s oversight 
of New Amex and the composition of 
the Board of Governors of New Amex. 

Notice of the proposed rule changes, 
together with the substance of the 
proposals, was published for comment 
in Exchange Act Release Nos. 40339 
(August 19, 1998), 63 FR 45547 (August 
26, 1998) (SR-NASD—98-—56); 40426 


115 U.S.C. 78s{b)(1). 

217 CFR 240.19b-—4. 

315 U.S.C. 78s(b)(1). 

417 CFR 240.19b—4. 

5 See Letter to Michael Walinskas, Deputy 
Associate Director, Division of Market Regulation, 
Commission, from James F. Duffy, Executive Vice 
President, Legal and Regulatory Policy, Amex, and 
Richard G. Ketchum, President and Chief Executive 
Officer, NASD, dated October 29, 1998 
(‘Amendment No. 2”). 

615 U.S.C. 78s(b)(1). 

717 CFR 240.19b—4. 


(September 10, 1998), 63 FR 49766 
(September 17, 1998) (SR-Amex—98— 
32); and 40443 (September 16, 1998), 63 
FR 51108 (September 24, 1998) (SR- 
NASD-98-67). One comment was 
received on the proposals. The NASD 
responded to the comment letter, the 
substance of which is discussed in Item 
III below.2 


Il. Description 
A. Background 


On March 18, 1998, Amex and the 
NASD announced that their respective 
Boards of Governors had each agreed to 
enter into a merger agreement that, 
subject to finalization of a definitive 
agreement and approval by Amex 
Members, would result in Amex 
becoming a subsidiary of the NASD. On 
April 8, 1998, the Amex and NASD 
Boards each unanimously approved the 
terms of a definitive agreement (the 
“Transaction Agreement”), which was 
signed by the NASD and Amex as of 
May 8, 1998. At a Special Meeting of 
Members on June 25, 1998, the Amex 
Membership ratified the Transaction 
Agreement by a vote of 622 to 206.19 
NASD members were not required to 
vote on the merger. 


® See letter from Bill T. Singer, Singer Frumento 
L.L.P., to Secretary, Commission, dated September 
11, 1998 {incorporating a report from Bill T. Singer 
to Alan Davidson, President, Independent Broker- 
Dealer Association, Inc., dated September 10, 1998) 
(“Singer Letter”). The comment letter was written 
in opposition of the proposed combination of the 
NASD and Amex. Although the comment letter 
responded specifically to SR-NASD-98-—56, it 
addressed several general issues in connection with 
the proposed combination. As such, the 
Commission has determined to treat the comment 
letter as if it were a comment on each of the three 
submitted proposals. 

®See letter from T. Grant Callery, Senior Vice 
President and General Counsel, NASD, to Katherine 
A. England, Assistant Director, Market Regulation, 
Commission, dated October 23, 1998 (“NASD 
Response”). 

10 Two-thirds approval from the Amex 
Membership was required in order for the 
transaction to pass. The Membership approved the 
transaction by roughly 75 percent. In connection 
with Amex member approval of the agreement, 
Amex sent to all 864 Amex Regular Members and 
Options Principal Members (referred to collectively 
as Members”) an Information Memorandum, dated 
May 14, 1998, describing the transaction in detail. 
Attached as exhibits to the Information 
Memorandum were the Restated Certificate of 
Incorporation and the new By-Laws of Amex Corp. 
(as hereinafter defined), and the Constitution of 
New Amex. Members also were provided with 
documents relating to the transaction (“Transaction 
Documents”’). These included, among other iterns, 
the Transaction Agreement and exhibits thereto, 
including the Limited Liability Company 
Agreement of New Amex (“LLC Agreement’’) and 
the Technology Transfer and Development 
Agreement. Copies of the Transaction Agreement, 
the LLC Agreement, and the Technology Transfer 
and Development Agreement are available at the 
Commission's Public Reference Room under File 
No. SR-Amex-—98-32. 
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The merger has been represented as 
an alliance that will combine the 
resources of the NASD, including its 
technology and expertise, with Amex’s 
auction market. It has further been 
represented that this combination has 
been designed to provide: Amex 
Member organizations with more 
efficient, less costly equity trade 
executions; issuers with additional 
listing choices; and investors with more 
transparent, less costly trading. The 


proposed technology upgrades to Amex © 


center around a proposed “‘New Equity 
Market Structure” that, among other 
things, will introduce a new electronic 
limit order book and provide automatic 
execution for electronically delivered 
orders.11 Although this program may be 
funded through New Amex revenues, 
NASD has committed up to $110 
million, including through capital 
contributions, loans, or guarantees of 
loans, to complete the New Equity 
Market Structure and certain other 
trading facility and technology 
upgrades. 12 


B. Reorganization of Amex 


The Transaction Agreement provides 
that, at the Closing, Amex will transfer 
its exchange registration and its assets to 
New Amex. New Amex will assume all 
existing liabilities, known and 
unknown, of Amex. New Amex will be 
a national securitiés exchange registered 
under Section 6 of the Exchange Act 
operating a floor-based, specialist 
auction market with its own members 
and listed securities.13 New Amex will 


11 The New Equity Market Structure, which will 
be subject to future SEC review and approval, 
intends to retain Amex’s centralized, floor-based 
specialist auction market, but would enhance the 
ability to access this market either electronically or 
thorough floor brokers. It plans to provide for 
automatic execution of electronically delivered 
orders, and would use a newly developed electronic 
order book that would display the aggregate size 
and price of orders on the book away from the best 
bid and offer. Specialists would be precluded from 
charging floor brokerage fees on electronically 
delivered orders. In order to offset the expected loss 
of floor brokerage revenue, New Amex would share 
its transaction-based revenue with the specialists. 
In addition, specialists may be allowed to hand 
discretionary orders as agent, and their specialist - 
affirmative obligations may be liberalized. New 
Amex likely will file a rule filing reflecting these 
proposed changes following the closing of the 
transaction (“Closing”). 

12 See Technology Transfer and Development 
Agreement. 

13 Upon succeeding to the exchange registration 
of Amex, New Amex promptly will file necessary 
amendments to New Amex’s registration as a 
national securities exchange on Form 1-A, pursuant 
to Rule 6a—1 under the Act. Current Amex rules 
will become the rules of New Amex on the date of 
the Closing, amended only as described herein. Any 
amendments to such rules proposed after the 
Closing will be filed by New Amex pursuant to Rule 
19b—4. New Amex will also succeed to any 
proposed rule change filed with the Commission by 


be structured as a Delaware Limited 
Liability Company (“LLC”), and will be 
jointly owned by The Amex Corporation 
(“Amex Corp.’’) (the name that Amex 
will use following the Closing), and the 
NASD (through a holding company, the 


- NASD Market Holding Company 


(“Holdco”)) pursuant to the LLC 
Agreement between the parties.14 Under 
the LLC Agreement, Amex Corp. will be 
the holder of the Class A Interest and 
Holdco will be the holder of the Class 
B Interest in New Amex. Only Holdco 
will have a voting interest in New 
Amex. The NASD cannot amend the 
LLC Agreement without the consent of 
the Board of Amex Corp. or the 
Members of Amex Corp. (depending 
upon the type of change, as governed by 
the Transaction Documents).15 

After the Closing, Amex will continue 
to exist as a New York not-for-profit 
corporation, under the name Amex 
Corp. Amex Corp.’s activities will be 
limited to holding an ownership interest 
in New Amex and exercising the rights 
incident to ownership arising under the 
Transaction Documents. Specifically, 
the Restated Certificate of Incorporation 
for Amex Corp. states that, except for 
those activities specifically mentioned 
in the Restated Certificate, Amex Corp. 
may not engage in any other business 
activities. Nor may it incur directly or 
indirectly any debt for borrowed money, 
or incur, without prior written consent 
from the Amex Corp. Chairman, any 
liability or make any expenditure unless 
the liability or expenditure is reasonable 
in amount and reasonably related to the 
corporate purpose of Amex Corp.1® 
Except for the voting rights in 
connection with the request for consents 
from New Amex, described below, 
Amex Corp. will hold an otherwise 
nonvoting interest in New Amex. Amex 
Corp. will have its owa Board, which 
will consist of the same four Floor 
Governors as those serving on the New 
Amex Board. 


Amex before the Closing but not approved by the 
Commission by that time, and if ultimately 
approved such proposal would change the rules of 
New 

14 For tax consolidation purposes, the NASD will 
own its interest in New Amex and Nasdaq through 
Holdco, a wholly-owned subsidiary of the NASD. 

15The New Amex Constitution provides that the 
Constitution may be amended by a majority vote of 
the New Amex Board of Governors and the holder 
of the Class B Interest, Holdco, without any further 
procedures at the SRO level except where the ; 
change would require the consent of Amex Corp. 
or the Amex Committee. Thus, the NASD, via its 
wholly-owned subsidiary Holdco, must approve, 
and has the power to veto, any proposed 
amendments to the New Amex Constitution. 

16 Amendments to the Restated Certificate of 
Incorporation of Amex Corp., which dictates the 
purposes and powers of Amex Corp., may not be 
made without the approval of the NASD. 


C. New Amex Corporation Governance 
1. New Amex Board 


The principal management authority 
of New Amex rests in the New Amex 
Board, which will be composed of 18 
governors—including four floor 
governors (one of whom must be an 
equity specialist and at least one of 
whom must be a Registered Options 
Trader (“ROT”’),17 two Upstairs Industry 
Governors (i.e., members affiliated with 
broker-dealers that have substantial 
contact with public customers); eight 
Public Governors; 1® the two most senior 
officers of New Amex; and two staff 
representatives from the NASD staff.1® 
The eight Public Governors and two 
Upstairs Industry Governors will be 
nominated and elected by the NASD. 
The four Floor Governors will be 
nominated by Amex Corp. and elected 


17 The Transaction Agreement provides that on 
the tenth anniversary of the closing date, one 
additional Floor Gevernor will be added to the New 
Amex Board. The fifth Floor Governor is intended 
to provide Members with additional representation 
on the Board upon the expiration of certain 
contractual provisions in the Transaction 
Agreement. 

18“Public Governor” is defined in Article I, 
Section .01(a)(2) of the New Amex Constitution as 
someone who is neither a broker or dealer in 
securities nor affiliated with one. The Commission 
notes that the NASD definition of “Public 
Governor” restricts persons who have material 
business relationships with a broker or dealer from 
serving as Public Governors, whereas the New 
Amex definition of “Public Governor” does not 
contain this restriction. 

The NASD and Amex have represented to the 
Commission that they will implement certain 
undertakings with respect to the operation of New 
Amex following the Closing of the Transaction 
Agreement, and that these undertakings will 
constitute SRO rules under the Exchange Act. The 
NASD and Amex have indicated that there is a 
likelihood of overlap of Public Governors between 
the NASD Board and the New Amex Board. The 
NASD and Amex have agreed through the 
undertakings, and have represented to the 
Commission, that not more than three of the nine 
non-industry governors on the New Amex Board 
may simultaneously serve as governors on the 
NASD Board. In this instance only, the term “‘non- 
industry” is used to refer to the eight Public 
Governors on the New Amex Board, as well as to 
the NASD staff representative who is required to 
meet the definition of “Non-Industry” as defined in 
the NASD By-Laws. See Amendment No. 2. With 
respect to those serving on both the New Amex and 
NASD Boards, the NASD and Amex also have 
agreed through the undertakings, and have 
represented to the Commission, that New Amex 
will implement conflict of interest policies and 
procedures, consistent with those now in place at 
the NASD, to address the potential unique issues 
facing those persons that overlap between Boards. 
See Amendment No. 2. 

19 The Commission notes that the NASD will 
appoint as one of these representatives a person 
who is not an employee of and has no material 
business relationship with a broker or dealer or 
with the NASD, NASD Regulation, Nasdaq or New 
Amex, but who may be an officer or employee of 
an issuer of securities listed on Nasdaq or New 
Amex or traded in the over-the-counter market. See 
File SR-NASD-98-56, described more fully in 
Section II.C.3. below. 
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by the NASD.2° The NASD may reject a 
Floor Governor nominee only if (i) the 
nominee is subject to a statutory 
disqualification, (ii) the nominee is 
subject to a proceeding or investigation 
which could result in a statutory 
disqualification, or (iii) the nominee has 
been disciplined by a securities SRO 
with respect to a matter involving fraud 
or a serious violation of U.S. securities 
laws. In the event the NASD rejects a 
Floor Governor nominee, the Amex 
Corp. has the right to select a substitute 
nominee. 

New Amex Governors will serve a two 
year term in office. The four Floor 
Governors will be divided into two 
classes of two each: the first class will 
include an equity specialist and the 
second class will include an ROT. The 
other elected governors also will be 
divided into two classes, each 
consisting of one Upstairs Industry 
Governor and four Public Governors. 
The term of the first class will expire in 
1999 and the term of the second class 
will expire in 2000. Elected governors 
will be eligible to serve no more than 
three consecutive two year terms, except 
that governors in the class of 1999 and 
any elected governor appointed to serve 
for one year or less by reason of a 
vacancy may be elected to serve three 
subsequent consecutive two year terms. 
The term “elected governors” does not 
include governors who are New Amex 
officers or representatives of the NASD 
staff, who are appointed by New Amex 
or the NASD, respectively. 

Floor Governor nominees will be 
proposed either by the Amex 
Nominating Committee or by petition 
signed by at least 25 Members and will 
be selected by a plurality of the Regular 
and Options Principal Members of 
Amex Corp. voting together as a single 
class. The Amex Nominating Committee 
will consist of five persons: three Floor 
Members and two persons having no 
affiliation with a registered broker or 
dealer (‘‘Public Members’’). Each of the 
three principal business activities on the 
floor, registered specialists, registered 
options traders, and floor brokers, will 
be represented on the Amex Nominating 
Committee. While the existence and 
behavior of the Amex Nominating 
Committee is described in the New 
Amex Constitution, the Amex 
Nominating Committee is a committee 
of Amex Corp., under the By-Laws of 
Amex Corp. The Amex Nominating 
Committee will be divided into two 
classes: the first (terminating in 1999) 


its Board or a Board 
representative, will cast the vote of the holder of the 
Class B Interest for all elected governors, including 
the four Floor Governors. 


20The NASD, acting through 


will consist of a Public Member and 
specialist, and the second (terminating 
in 2000) will consist of a Public 
Member, a floor broker and an ROT. 
Persons on the Amex Nominating 
Committee may not serve consecutive 
terms. No one affiliated with a member 
of the Amex Nominating Committee 
will be eligible as a candidate for a 
ticket named by it. In addition to 
proposing Floor Governor nominees, the 
Amex Nominating Committee also will 
propose nominees for Trustees of the 
Gratuity Fund, the Amex Nominating 
Committee, and Amex Adjudicatory 
Council. Candidates for these petitions 
can also be nominated through the 
independent petition process described 
above. Members of the Trustees of the 
Gratuity Fund, Amex Nominating 
Committee and the Amex Adjudicatory 
Council will be elected at the annual 
meeting a plurality of Members 


voting t er. as a single class. 


The of vacancies on the New 
Amex Board requires recommendation 
by Amex Corp. in the case of Floor 
Governors, and from the NASD for all 
other Governors. The recommendation 
from Amex Corp. will be made by the 
Amex Nominating Committee, while the 
NASD recommendation will be made by 
the NASD Nominating Committee. As 
with current Amex procedures, persons 
appointed to fill such vacancies will 
serve until the next annual election. 


2. Role of the Amex Committee and 
Amex Corp. 


Although most of the voting power in 
New Amex concerning the operation of 
New Amex will be vested in the NASD, 
the Transaction Agreement provides 
that certain actions affecting Amex 
Corp. Members will require their 
consent. Consent by Amex Corp. 
Members will occur through several 
means depending on particular 
circumstances, as provided for in the 
Transaction Agreement. The “Amex 
Committee” has been established under 
the Transaction Agreement to provide 
required consent under some 
circumstances. The Amex Committee 
will be required to represent and 
exercise its powers in the best interest 
of Amex Corp. and its Members, but 
will exist outside of both New Amex 
and Amex Corp.?1 The Amex 


21 The initial Amex Committee Floor Members 
will be nominated by current Amex floor governors 
on the Amex Board and agreed te by Amex and the 
NASD prior to the Closing. The remaining initial 
members of the Amex Committee will be selected 
by the NASD and agreed to by the NASD and Amex 
prior to the Closing. The existence of the Amex 
Committee will begin on the Closing Date. Five of 
the seven members of the Amex Committee will 
constitute a quorum for the transaction of business, 
and the Committee will act by majority vote. 


Committee has seven members 
composed of (1) three non-ind 
Members, one of whom will serve as 
chairman; (2) one person who is not 
active on the floor of New Amex but 
who is associated with a member 
organization of New Amex; and (3) three 
Floor Members who are active on the 
floor of New Amex, one whose principal 
business is as.a specialist on the Equity 
Market or Options Market, one whose 
principal business is as a registered 
options trader and one whose principal 
business is as a floor broker.?% 

The Transaction Agreement provides 
that, during certain periods, New Amex 
will not be able to act on certain matters 
without the consent of the Amex 
Committee, Amex Corp.,?¢ or both. 
Specifically, during the period from the 
Closing to the fifth anniversary of the 
Facility Commitment Date 


22 The term “non-industry” is used in the 
Transaction Agreement. It is intended to mean 
someone who is neither a broker or dealer in 
securities nor affiliated with one. Telephone cal! 
between James Duffy, Amex, and Michael Ryan, 
NASD, and Christine Richardson, Commission, on 
October 29, 1998. 

23 Amex Committee members will! be divided into 
three classes with staggered three-year terms. No 
Amex Committee member may serve more than two 
consecutive three-year terms. Vacancies on the 
Amex Committee will be filled by a person of the 
same category as the vacating member. 
Replacements for Floor re will be chosen by 
the Floor Governors on New Amex’s Board. 
Replacement members for other Amex Committee 
members, including the chairman, will be chosen 
by a majority of the remaining members of the 
Amex Committee or, in some circumstances, by 
action of New Amex’s Board (including the 
approval of at least two Floor Governors of New 
Amex). All replacements will be subject to the 
approval of the NASD’s Chairman, including Floor 
Member representatives. 

The NASD and Amex have agreed through the 
undertakings, and have represented to the 
Commission, that neither the member of the Amex 
Committee described in Section 9.9{a)(i) of the 
Trarsaction Agreement nor any of the non-indusiry 
members of the Amex Committee (those described 
in Section 9.9(a)(v) of the Transaction Agreement) 
will simultaneously serve on the Board of 
Governors of either the NASD or New Amex. See 
Amendment No. 2. 


The NASD and Amex also have agreed through 


SEC’s jurisdiction over members of the Amex 
Committee, such persons will be deemed 
“directors” as that term is used in Section 3(a)(7), 
and will be deemed directors of an SRO under 
Section 19(h)(4), of the Exchange Act. 

24 Promptly after receiving a requested consent in 
writing from New Amex, the of Amex 
Corp. will call a meeting of the hoiders of the 
Memberships to vote on the requested consent. If, 
and only if, the required number of Memberships 
are voted in favor of authorizing the requested 
consent, the proper officers of Amex Corp. will 
promptly grant Amex Corp.’s consent to New 
Amex. Any requested consent will be granted only 
upon the affirmative vote of a majority of the Amex 
Corp. Regular Memberships and the Options 
Principal Memberships voted (as a single class) at 
a meeting duly called and convened and at which 


quorem present. 
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(approximately six and one-half years 
after the Closing),25 New Amex will not 
make any material market structure 
change 26 in the equity market without 
the consent of both Amex Corp. and the 
Amex Committee. From the fifth 
anniversary of the Facility Commitment 
Date until the tenth anniversary of the 
Closing, New Amex may not make any 
material market structure changes in the 
equity market without the consent of the 
Amex Committee and the Board of New 
Amex. From and after the tenth 
anniversary of the Closing, New Amex 
may not make any material structure 
change in the new equity market 
structure without the consent of the 
Amex Committee; however, an 
affirmative vote of two-thirds of the 
entire New Amex Board can override 
disapproval by the Amex Committee.?7 
Similar provisions apply to material 
market structure changes to the options 
market.2® The Amex Committee also has 
a role in a number of other significant 
matters, including the acquisition by the 
NASD of other options or securities 
exchanges, the timing of the 
modernization of the New Amex trading 
facility, and the monitoring of amounts 
spent on new technology by the NASD 
for New Amex.29 


25 “Facilities Commitment Date” is defined in the 
Technology Transfer and Development Agreement 
as the period “[w]ithin six months from the Pilot 
Program Initiation Date.” The “Pilot Program 
Initiation Date” is defined in the Technology 
Transfer and Development Agreement as “[b]y the 
later of nine months form the Closing Date and June 
30, 1999.” 

26 “Material Market Structure Change” is defined 
in the Transaction Agreement as “‘any change or 
series of changes in the Transaction documents, 
[New] Amex Constitution, rules or methods of 
operation of [New] Amex that have the effect of 
changing in any material way a material element of 
the new Equity Market structure, as described in 
Exhibit D, or the Options Market, as existing at the 
Closing, or in the manner in which a Regular 
Member or an Options Principal Member is 
permitted to conduct business in either the new 
Equity Market structure or the Options Market 
structure, or the rights or obligations of any such 
Member in the new Equity Market structure or the 
Options Market structure. Notwithstanding the 
foregoing or any other provision herein or in the 
Exhibits hereto, a change in the market structure 
_ specification contained in Exhibit D which, 
notwithstanding the best efforts of [New Amex and 
the NASD], is required by the SEC and accepted by 
the New Amex as described in Section 9.15 [of the 
Transaction Agreement], shall not be considered a 
Material Market Structure Change. Any change in 
the matching procedure (e.g., algorithms) or in the 
fees provided in Exhibit D shall be deemed a 
Material Market Structure Change.” 

27 See Transaction Agreement, Section 9.10. 

28 See Transaction Agreement, Section 9.11. 

29 New Amex also must give the Floor Members 
on the Amex Committee at least ten business days’ 
prior notice before aggregate costs and fees to Floor 
Members and other floor participants on New Amex 
can be increased by more than ten percent in any 
calendar year. A majority of those persons may vote 
to submit the matter to binding arbitration. Such 
arbitration will last no more than 30 days and will 


The principal function of Amex Corp., 
as limited purpose corporation, will be 
to implement the voting process to 
obtain the consents necessary for New 
Amex to take action. All Amex Corp. 
Members will have equal voting rights 
and will vote on certain matters together 
as a single class. 

Although the powers of Amex Corp. 
are limited, Amex Corp. Members will 
have certain voting and other rights. 
Notably, New Amex may increase the 
number of either Regular and Options 
Principal Memberships only if such 
action is consented to by Amex Corp. 
through a Membership vote. In addition, 
the right to trade on New Amex will 
continue to be embodied in 
Memberships which are interests in 
Amex Corp., although New Amex will 
have the authority and responsibility to 
approve transfers of such Memberships 
and changes in the ‘approved persons” 
of a member or member organization.3° 
Amex Corp. Members also will have 
certain preferential liquidation rights, as 
set forth in the Transaction Agreement. 


3. NASD Plan of Responsibility 


In File SR-NASD-98-67, the NASD 
proposed two policies relating to the 
NASD’s responsibilities concerning 
New Amex and the composition of the 
Board. of Governors of New Amex.31 
Specifically, this proposed rule change 
sets forth certain principles to guide the 
NASD in fulfillment of its 
responsibilities as parent company of 
New Amex with ultimate responsibility 
for New Amex’s compliance with its 
statutory responsibilities as a self- 
regulatory organization (“‘“SRO”’). The 
NASD has represented that it will 
exercise its powers and its managerial 
influence to ensure that the New Amex 
fulfills its self-regulatory obligations by 
directing New Amex to take action 
necessary to effectuate its purposes and 
functions as a national securities 
exchange operating pursuant to the Act, 
and ensuring that New Amex has and 
appropriately allocates such financial, 
technological, technical, and personnel 
resources as may be necessary or 
appropriate to meet its obligations 
under the Act. Furthermore, the NASD 


determine whether the increases were reasonable 
and fair in light of all relevant factors, including the 
costs other major securities exchanges charge their 
Members, the costs historically imposed by New 
Amex, and changes in the expenses and overall 
economic performance of New Amex (other than 
debt service in connection with the $110 million 
Development Program). 

30 There are no changes currently proposed to the 
rules and policies governing the Membership 
approval process. 

31 See Exchange Act Release No. 40443 
(September 16, 1998), 63 FR 51108 (September 24, 
1998) (NASD-98-67). 


has committed to refraining from taking 
any action with respect to New Amex 
that, to the best of its knowledge, would 
impede, delay, obstruct, or conflict with 
efforts by New Amex to carry out its 
self-regulatory obligations under the Act 
and the rules and regulations 
thereunder. This filing also provides 
that the NASD will appoint as one of the 
two representatives of the NASD staff on 
the New Amex Board of Governors a 
person who is not an employee of and 
has no material business relationship 
with a broker or dealer or with the 
NASD, NASD Regulation, Nasdaq or 
New Amex, but who may be an officer 
or employee of an issuer of securities 
listed on Nasdaq or New Amex or 
traded in the over-the-counter market. 
The purpose of this change is to ensure 
compliance with the NASD Delegation 
Plan, which reflects the requirements of 
the Commission’s Report Pursuant to 
Section 21(a) of the Act and related 
order and undertakings, and requires 
that all boards of NASD subsidiaries 
equal or exceed 50% non-industry 
representation in composition.32 


D. NASD Corporate Governance 


Although NASD Members were not 
required to vote to approve the merger, 
NASD Membership approval was 
required to amend the NASD By-Laws 
to reflect a term of the Transaction 
Agreement, requiring the inclusion of 
the Chief Executive Officer of New 
Amex and one Floor Governor from the 
New Amex Board on the NASD Board. 
File SR-NASD-98-—56 reflects this 
proposed change.33 Inclusion of these 
New Amex Members on the NASD 
Board is designed to provide for 


32 Report and Appendix to Report Pursuant to 
Section 21(a) of the Exchange Act of 1934 Regarding 
the NASD and the Nasdaq Stock Market (August 8, 
1996) and Exchange Act Release No. 37538 (August 
8, 1996) (SEC Order Instituting Public Proceedings 
Pursuant to Section 19(h)(1) of the Securities 
Exchange Act of 1934, Making Findings and 
Imposing Remedial Sanctions, In the Matter of 
National Association of Securities Dealers, Inc. 
Administrative Proceeding File No. 3~9056), 
respectively. The undertakings were included in the 
SEC Order. See also Exchange Act Release No. 
39326 (November 14, 1997), 62 FR 62385 
(November 21, 1997) (File Nos. SR-NASD-97-71, 
96-29 and 96-20). 

33 See Exchange Act Release No. 40339 (August 
19, 1998), 63 FR 45547 (August 26, 1998) (NASD- 
98-56). This filing also proposed an additional 
position on the Board representing an NASD 
member firm having not more than 150 registered 
persons. The portion of SR-NASD-98-56 
addressing the small firm Board representative was 
approved in Exchange Act Release No. 40615 
(October 28, 1998). 

The NASD Membership approved these changes 
to the NASD By-Laws. Voting on this proposal 
closed on September 14, 1998. Of the 2,658 ballots 
received by the NASD, 2,565 were in favor of the 
By-Law change, 82 opposed the change, and 11 
ballots were received with no vote indicated. 


| 
| 
| 
fr 
q 
4 
q 
q 
3 
q 
4 
4 
q 
q 
q 


Federal Register/Vol. 63, No. 214/Thursday, November 5, 1998 / Notices 


representation of New Amex, as a 
subsidiary of the NASD. 


E. Class C Trading Rights 


The New Amex Constitution also 
provides for the creation of up to 25 
trading rights that will allow holders to 
specialize in newly listed securities that 
they are responsible for bringing to New 

. Amex (“Class C Trading Rights’’). Class 
C Trading Rights will have a limited life 
and will expire on the earlier of three 
years from the date of issuance or the 
fifth anniversary of the Closing. These 
permits are intended to attract firms that 
are not currently involved in specialist 
activity on New Amex to bring 
substantial new listings to New Amex. 
Accordingly, holders of Class C Trading 
Rights only will be eligibletobe ~~ 
allocated securities that they bring to 
New Amex, and they may not operate a 
joint book with a Regular Member.3* 
The New Amex Board will determine 
when and to whom to issue Class C 
Trading Rights, and the fees, dues and 
other charges applicable to such rights. 
Class C Trading Rights will not be 
transferable except by reason of a 
business combination, reorganization or 
other transfer of all or substantially all 
of the assets from one member 
organization to another. Class C Trading 
Rights may be issued to qualified 
individuals or organizations who are 
instrumental in obtaining new listings 
of securities admitted to dealings on 
New Amex that are judged by New 
Amex to constitute demonstrable 
product. New Amex will exercise its 
judgment in this matter based on both 
the quantity and quality of listings 
brought to New Amex. 


F. Discipline 

The New Amex Constitution creates 
the Amex Adjudicatory Council 
(“AAC”) to review appeals of right from 
Disciplinary Panel decisions (removing 
the current Board and Executive 
Committee review).35 Modeled on 
NASD Regulation’s National 
Adjudicatory Council, the AAC will 
consist of six persons, three of whom 


34 A specialist holding a Class C Trading Right 
(“Limited Specialist Trading Right”) who then 
becomes a Regular Member will be considered to 
have continued his registration as a specialist in the 
securities allocated to him without any need to 
submit to a further allocation process. 

It is anticipated that holders of Class C Trading 
Rights generally will not be existing Members of 
Amex Corp; however, the Commission notes that 
nothing in the New Amex Constitution would 
preclude current Amex Corp. Members of availing 
themselves of this provision. 

35 The Commission notes that the current hearing 
process for Members requiring a hearing before a 
Disciplinary Panel is not being changed from the 
current procedures. See New Amex Constitution, 
Article V. Section .01. 


will be New Amex Floor Governors and 
three of whom will be New Amex 
Public Governors. AAC members will 
be nominated by the Amex Nominating 
Committee or by independent petition 
signed by at least 25 Members and will 
be elected by the Regular and Options 
Principal Members of Amex Corp. - 
voting together as a single class. AAC 
members will be divided into two 
classes. The first class (terminating in 
1999) will consist of two Floor 
Governors and one Public Governor. 
The second class (terminating in 2000) 
will consist of one Floor Governor and 
two Public Governors. Apart from the 
members of the first class whose terms 
will expire in 1999, AAC members will 
be elected to two year terms. Beginning 
with the class elected in 2000, no AAC 
member may serve more than two 


‘consecutive terms unless the member 


initially is appointed to fill a term of 
less than one year, in which case the 
member may serve up to two 
consecutive terms following the 
expiration of the initial term. 


Respondents in contested disciplinary 
proceedings can take an appeal of right 
to the AAC, and any member of the 
AAC may require the review of a 
Disciplinary Panel decision by the full 
AAC.37 A quorum of the AAC will be 
four persons. In the event of a tie vote, 
the decision that is the subject of the 
review will be upheld. Proposed written 
decisions of the AAC in contested 
proceedings are provided to all 
members of the New Amex Board. 


The New Amex Board will have a 
discretionary right to review decisions 
of the AAC. Any four members of the 
New Amex Board may require Board 
review of an AAC decision. Ten 
governors will constitute a quorum at a 
meeting where a decision by the AAC is 
reviewed and a majority vote of the 
governors present at the meeting will be 
required to modify, reverse or remand 
the decision. In the absence of such 
discretionary review by the Board, a 
decision by the AAC will be the final 
action of New Amex, and therefore 
appealable to the Commission. 


36 For a description of the National Adjudicatory 
Council, see Article V of the By-Laws of NASD 
Regulation. 

37 The AAC may review settlements of 
disciplinary proceedings that have been approved 
by a Disciplinary Panel. If the AAC rejects the 
settlement, the matter would proceed before a 
Disciplinary Panel as if the settlement had never 
occurred. The AAC may reject a settlement or 
impose a lesser penalty upon a respondent; it 
cannot increase the penalty. AAC decisions to reject 
a settlement would not be subject to Board review. 
AAC decisions with zes: to settlements (other 
than rejections) would constitute the final action of 
New Amex. 


G. Arbitration 

With regard to New Amex’s 
arbitration program, the New Amex 
Constitution provides that any 
arbitration filed prior to the Closing will 
be conducted by means of the 
arbitration facilities and procedures that 
existed as of the date the arbitration was 
instituted. Actions filed following the 
Closing will be conducted pursuant to 
the NASD Code of Arbitration 
Procedure using the arbitration facilities 
of NASD Regulation, Inc., although an 
existing Amex provision is preserved 
allowing use of the New York Stock 
Exchange arbitration procedures if all 
parties to the controversy are members 
there. Certain portions of Amex’s 
arbitration procedures, including that 
which permits the Board to decline to 
permit the use of New Amex’s 
arbitration facilities in particular cases, 
and that which permits arbitration 
before the American Arbitration 
Association in certain circumstances, 
will be deleted in view of the complete 
assumption by NASD Regulation of New 
Amex’s arbitration program and the 
adoption of the NASD Code of 
Arbitration Procedure. 

The New Amex Constitution also 
states that a failure on the part of 
persons within New Amex’s jurisdiction 
to pay an arbitration award of any 
exchange or the NASD, shall be aeemed 
a failure to meet his or its engagements 
and subject him or it to suspension 
under Article V, Section 3 of the New 
Amex Constitution. 


H. Seat Market Program 


The Transaction Agreement provides 
that a Seat Market Program for Regular 
and Options Principal Memberships 
will begin immediately after the 
Closing. This program is intended to 
moderate possible downside volatility — 
in seat prices following the Closing. The 
NASD has committed to fund this 
program, but no “trust” or other 
segregated fund will be created. 
Immediately after the Closing, the 
NASD will commit $30 million for this 
program. On January 1, 1999, the NASD 
will increase its commitment by $10 
million. New Amex will fund this $10 
miilion increase to the extent that its 
1998 earnings allow, and the remainder 
will be funded by the NASD.* The 


38In addition, the NASD will: (1) increase its 
commitment by any after-tax net proceeds received 
from leasing Regular or Options Principal 
Memberships purchased under the program; (2) 
increase or decrease its commitment, as the case 
may be, by the after-tax profit or less realized from 
reselling such Memberships; (3) decrease its 
commitment by the payments or expenditures 
pursuant to the program (other than payments or 

Continued 
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liquidation, dissolution or winding up 
of New Amex will not affect the NASD’s 
funding commitment under the Seat 
Market Program. 

The Transaction Agreement provides 
for control of the program by a six- 
member seat committee (the ‘Seat 
Committee”). The Seat Committee will 
be composed of three Regular or 
Options Principal Members (at least one 
whe is active on the floor of New Amex 
and one who is not active on the floor), 
two Public Members, and the NASD’s 
Chairman (or his designee). The Regular 
or Options Principal Members on the 
Seat Committee may not be from large 
multi-service broker-dealer firms. 

The Floor Governors of New Amex 
will choose the Regular or Options 
Principal Members to serve on the Seat 
Committee, and will fill vacancies in 
- those three positions, subject to 
approval by the NASD Chairman. The 
other members of the Seat Committee 
will be chosen, and vacancies filled, by 
the NASD’s Chairman. 

During the Seat Market Program, the 
NASD must purchase Regular and 
Options Principal Memberships, as and 
if directed by the Seat Committee. 
Memberships held or leased by the 
NASD may not be voted. The NASD 
may sell or lease Memberships 
purchased under the program, and net 
proceeds will be returned to the 
On or soon after the fifth anniversary 
of the Closing, the Seat Committee may 
recommend that the NASD apply up to 
$30 million of the funds in the Seat 
Market Program as: (1) Distributions to 
Members, (2) reductions in New Amex 
fees, or (3) investments in technology 
for New Amex (which will not count 
toward the $110 million Development 
Program). The Seat Committee also may 
recommend that no fund amounts be 
spent on any of these choices. Every two 
years after the fifth anniversary of the 
closing, the Seat Committee can 
recommend that the balance of the 
commitment be applied in one or more 
of the ways described above. 

Each of these Seat Committee 
recommendations will require the 
consent of Amex Corp. Upon receiving 
a Seat Committee recommendation, 
Amex Corp. must put the matter to a 
vote of its Members and give its consent 
if, and only if, authorized by the 


expenditures for purchasing Memberships under 
the program); and (4) increase its commitment by 
imputed interest at an annual interest rate of five 
percent on the amount of the commitment, for the 
first five years after the Closing, and on the 
difference between the amount of the commitment 
and the aggregate purchase price of all 
Memberships purchased under the program during 
the period they are held by the NASD, after the fifth 
anniversary of the Closing. 


affirmative vote of a majority of the 
Regular and Options Principal 
Memberships voted (as a single class) at 
a meeting called for the purpose of 
considering the Seat Committee’s 
recommendation. If it receives Amex 
Corp.’s consent, the NASD must comply 
with the Seat Committee’s 
recommendation. If the Seat 
Committee’s recommendation is not 
approved, the Seat Committee must 
make a new recommendation.39 

In the case of any vote on the 
distribution of funds to Members,*° the 
Regular and Options Principal Members 
of Amex Corp. will vote as separate 
classes on whether to approve the 


39In Selma Philipson v. American Stock 
Exchange, et al., 98 Civ 4219 (DC), United States 
District Court, Southern District of New York, filed 
as a Class action, plaintiff challenged the transaction 
between the Amex and the NASD on several 
grounds. The NASD and the Amex have negotiated 
an agreement in principle for the settlement of this 
litigation which provides that the Seat Committee 
shall consider, 18 months and 36 months after the 
Closing, whether half of the NASD’s initial $30 
million commitment to the Member Equity 
should be distributed to owners of Membership 
interests, used to reduce New Amex fees, or 
invested in technology for New Amex, rather than 
continuing to be held for the purchase of seats. 
After five years, any remaining portion of the initial 
$30 million commitment must be used for one of 
these purposes. In addition, the agreement provides 
that the NASD shall contribute to a separate fund 
15% of any amount by which New Amex’s annual 
after-tax income in each of the first ten years after 
the Closing exceeds a specified base amount. A 
committee consisting of three Members of New 
Amex and the Chairman of the NASD will 
determine whether this fund shall be distributed to 
owners of Membership interests, invested in 
technology for New Amex, or used to fund pension 
or retirement benefits for owners of Membership 
interests. The proposed settlement is subject to 
execution of a formal settlement stipulation, which 
will then be subject to court approval following 
notice to all members of the plaintiff class. 

It is the view of Amex that, once court approval 
is received, the terms of the settlement can be 
implemented without the necessity of further 
amendment of the Transaction Agreement or any 
further approval from the Commission. Telephone 
call between James Duffy, Executive Vice President 
and General Counsel, Amex, and Michael 
Walinskas, Deputy Associate Director, Commission, 
on September 10, 1998. 

The Commission notes that this information has 
been provided to the Commission for informational 
urposes only. Neither Amex nor the NASD have 
requested the Commission to approve this in the 

context of this rule filing or otherwise. 

40If the Seat Committee’s recommendation is 
other than that funds be distributed to Members, 
and two or more Floor Governors of New Amex 
disagree with that recommendation, they may 
require Amex Corp. to call for a vote of Members. 
In this case, the Regular and Options Principal 
Members, voting as a single class, will decide 
between (i) implementing the Seat Committee’s 
recommendation and (ii) making a cash distribution 
to Members, in an allocation between Regular and 
Options Principal Members as proposed by the Seat 
Committee Floor Members. If two-thirds of the 
Regular and Options Principal Memberships voted 
(as a single class) at a meeting called for the purpose 
of considering the matter approve the distribution, 
the Seat Committee will direct the NASD to make 
such distribution. 


proposed allocation of the distribution 
between Regular and Options Principal 
Members. If either class of Members 
fails to approve the proposed allocation, 
the Seat Committee will appoint an 
arbitrator to decide an equitable 
allocation between the two classes. 


I. Gratuity Fund 


Certain changes are being made in the 
Constitution with regard to New Amex’s 
Gratuity Fund.*1 Specifically, new 
language is being added to provide for 
proportional credits to each 
participant 4? in reduction of such 
participant’s payments under Article IX 
in the event the Gratuity Fund receives 
any extraordinary payment from any 
source. The Trustees of the Gratuity 
Fund will be appointed by Amex Corp. 
following a vote by the Regular and 
Option Principal Members. This will 
essentially maintain the current process 
by which trustees are nominated and 
elected in the same manner, and at the 
same time, as governors of Amex. In the 
even of a vacancy, the Board of Amex 
Corp. will appoint a person qualified to 
serve as Trustee until the next meeting 
at which the Trustees to be appointed 
are selected. Currently, the Amex Board 
fills any vacancy, pending the next 
annual election. These procedures are 
consistent with procedures in the New 
By-Laws of Amex Corp. that provide for 
the election by Members of Amex Corp. 
of Trustees of the Gratuity Fund, as well 
as the Amex Nominating Committee, 
Amex Adjudicatory Council, and 
nominees for Floor Governors to serve 
on the New Amex Board. 


J. Miscellaneous Provisions 


The transaction also requires that 
several miscellaneous changes be made 
to the New Amex Constitution. For 
example, New Amex Constitution 
deletes language excepting the Amex 
Nominating Committee from among the 
committees that may be dissolved by the 
New Amex Board. In addition, the New 
Amex Constitution deletes references to 
the Executive Committee since New 
Amex, at least initially, will not have 
such a committee. The New Amex 
Constitution provides that the Chief 
Executive Officer of New Amex, who is 
the Chairman of the Board, will be 
elected by a majority of the entire Board. 
The New Amex Board will have only 
one Vice Chairman who must be a Floor 


*1 For a description of the Gratuity Fund, see New 
Amex Constitution, Article IX, Section 2. 

42 Participants to the Gratuity Fund include 
Regular and Options Principal Members, as well as 
owners, nominees, lessors and lessees of Regular 
and Options Principal Memberships who satisfy 
certain eligibility requirements. See New Amex 
Constitution, Article IX, Section 1{a). 
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Governor. The New Amex Constitution 
eliminates the section of the ‘‘Selection 
of General Counsel” in its entirety. 

The New Amex Constitution 
eliminates the New Amex Chairman’s 
status as an ex-officio member of all 
committees and further clarifies that the 
Chairman is not a member of certain 
committees (e.g., the AAC). The New 
Amex Constitution also provides that 
the New Amex Chairman is required to 
call a special meeting of the Board upon 
the written request of three rather than 
four governors (reflecting the reduced 
size of the Board). The Chairman will no 
longer be permitted to call special 
meetings of regular members upon the 
direction of the Board or upon the 
written request of 50 regular members.*3 
The position of “Executive Vice 
Chairman” is being eliminated as 
unnecessary. 

The New Amex Constitution 
eliminates in its entirety the section on 
“Indemnification.” Indemnification by 
New Amex of persons associated with it 
(e.g., Governors, officers and employees) 
is covered through the provisions in the 
LLC Agreement. 

The New Amex Constitution also will 
reduce the number of Regular 
Memberships from 675 to 661 to reflect 
the fact that only 661 Regular 
Memberships currently are outstanding. 
(675 Memberships had been authorized, 
but only 661 were issued.) 

The New Amex Constitution also will 
provide that any Regular Member or 
lessee, by exercising any of the rights 
inherent in a regular trading right, shall 
be deemed to have pledged to abide by 
the New Amex Constitution. A similar 
provision will be applicable to Options 
Principal Members or lessees. The 
purpose of these provisions is to clarify 
that existing Members will continue to 
be subject to the jurisdiction of New 
Amex. 

A New Amex Constitution provision 
concerning “Exchange Liability” will 
reflect the fact that New Amex provides 
services as well as facilities to its 
members. 

The New Amex Construction will 
provide a procedure by which Members 
may challenge New Amex staff 
determinations. The appeal procedure 
will be clarified to eliminate the 
possibility of a review by a New Amex 
Disciplinary Panel which properly 


43 Amex believes that this change is appropriate 
given that Amex members will no longer be 
corporate owners of Amex after the Closing. 
Instead, Holdco and Amex Corp. will be the 
corporate owners of New Amex. Any meeting of 
Members will be conducted under the By-Laws of 
Amex Corp. in the circumstances specified therein 
and would not be governed by the New Amex 
Constitution. 


should consider only rule violations and 
not New Amex staff determinations. 

The New Amex Constitution 
provision concerning “‘fixed income 
security options trading permits” and 
“options trading permits” will be 
deleted in its entirety since both of these 
classes of trading permits have expired. 
The provisions regarding Limited 
Trading Permits (“LTPs”’) will reduce 
the maximum number of such permits 
from 36 to 10 to reflect the fact that - 
there currently are only 10 outstanding. 

The New Amex Constitution 
provision concerning “Fees and Duties” 
will provide flat rate initiation fee of 
$2,500 for Regular and Options 
Principal Members. This fixed initiation 
fee replaces the former graduated 
initiation fee schedule that has become 
obsolete with the increase in seat prices. 
(The old formula established a base 
initiation fee of $1,000 that increased to 
a maximum of $2,500 when seat prices 
rose above $20,000.) Certain other 
additional obsolete provisions also will 
be deleted from this section. 

Furthermore, the New Amex 
Constitution will make explicit the 
implicit authority of the New Amex 
Board to set different charges for 
different services and securities. Such 
charges will be subject to filing with, 
and under certain circumstances 
approval by, the Commission. 

e New Amex Constitution will 
conform to the current Amex employee 
trading policy, which allows employees 
to trade standardized options issued by 
the Options Clearing Corporation unless 
such options are on an underlying 
security listed on the Amex. 

The New Amex Constitution will now 
provide a provision concerning 
“Authority to Take Action under 
Emergency or Extraordinary Market 
Conditions” that will be comparable to 
Article VII, Section 3 of the NASD’s By- 
Laws. In addition, the Amex 
Constitution currently references 
emergency by-laws under Subdivision 
17 of Section 12 of the New York State 
Defense Emergency Act and to the 
effectiveness of emergency by-laws of 
New York Corporations. These 
references will no longer be appropriate 
to New Amex, as a Delaware Limited 
Liability Company. 

Several necessary changes are being 
made to Amex Rules 345, 590 and 600 
in order to make the rules consistent 
with the terms of the transaction and the 
New Amex Constitution. 


I. Summary of Comments 


The Commission received one 
comment letter from Bill T. Singer 
(“Singer”), who wrote on behalf of the 
Independent Broker-Dealer Association 


(“IBDA”’).44 The NASD submitted a 
letter responding to the Singer Letter.*5 


A. NASD/Amex Consolidation Issues * 


Singer is concerned that NASD 
members were not allowed to vote on 
the substantive details of the merger and 
were not given copies of the merger 
transaction agreement. According to 
Singer, the ballet submitted to the 
NASD members did not contain any 
details about the merger. Instead, the 
ballot merely asked the members to 
approve changes to NASD by-laws 
affecting the composition of the Board 
of Governors. Singer also contends that 
the NASD, which did not seek 
membership approval of the merger, 
failed to meet the fair representation 
provision of Section 15A(b)(4) of the 
Act. Based on this contention, he asks 
whether the Commission will meet with 
individual constituencies of NASD 
members prior to approving the merger. 
Further, he questions whether the 
proposed rule change is consistent with 
the Act because the NASD failed to seek 
member comments about the merger. 

In response, the NASD asserts that 
whether the merger should be approved 
by the membership is a matter of state 
corporate law and the NASD’s 
certificate of incorporation. The NASD 
states that it is incorporated in Delaware 
and that the Delaware law does not 
require the NASD Board to submit the 
merger to membership approval. 
Additionally, the NASD maintains that 
neither the NASD’s certificate of 
incorporation nor its by-laws requires it 
to submit the merger to membership 
approval. 

e NASD also contends that its 
members were indirectly given the 
opportunity to approve the merger 
through their vote on a change to the 
NASD’s by-laws to add two new Board 
seats,*® a change that was necessary for 
the Closing to occur. According to the 
NASD, the members overwhelmingly 
approved the merger with a vote of 
2,565 for and 82 against the addition of 
the new seats. 

Additionally, Singer is concerned 
about the merger’s effect on competition 
between the various markets, noting that 
the consolidation might increase listing 
fees for issuers and reduce the NASD’s 
incentive for market innovation. 
Moreover, after the merger, Singer feels 
that the NASD might forsake its 
traditional role as a market for 
developing companies and an 


44 See supra note 8. 

45 See supra note 9. 

46 The By-Law change adds two Board positions: 
one for the Chief Executive Officer of New Amex 
and one for a Floor Governor from the New Amex 
Board. 
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association of independent/regional 
members. 

In response, the NASD believes that 
the combination of the two markets will 
provide a more efficient mechanism for 
trading at lower costs. Furthermore, the 
NASD notes that the Antitrust Division 
of the Department of Justice reviewed 
the transaction for anticompetitive 
effects, and did not object. In sum, the 
NASD believes these benefits will 
improve the markets for investors, 
issuers, and NASD members. 

Singer also asserts that the proposed 
operation of New Amex as an 
independent subsidiary poses 
significant issues. First, he maintains 
that the independent operation of New 
Amex might result in a loss of economy 
of scale and entail additional costs. The 
NASD, however, believes that the 
application of its modern technology to 
the New Amex market facilities will 
provide significant scale economies and 
result in cost savings for investors and 
traders. Second, Singer is concerned 
about how the NASD will decide 
between Nasdaq or New Amex when 
allocating listings. He also feels that 
issuers who would normally list on 
Nasdaq might choose New Amex 
instead. According to Singer, this choice 
could reduce the trading revenue of 
NASD market makers. 

The NASD responds by asserting that, 
after the merger, NASD market makers 
will have greater access to the two 
markets at lower costs. The NASD also 
believes the creation of multiple market 
venues will provide market choices for 
issuers and additional business 
opportunities for NASD member firms 
who underwrite securities. 


B. Financing the Merger 


Singer notes that the NASD does not 
explain how it will finance the $30 
million seat stabilization program. He 
believes that the money might be better 
spent on the improvement of NASD 
technology or the hiring of additional 
NASD employees. Furthermore, Singer 
observes that the NASD does not 
explain how it will finance the upgrade 
of Amex’s technology. In both the seat 
stabilization plan and the technology 
upgrade. Singer fears that the NASD 
will assess its members with the costs. 
He believes that, although all NASD 
members will shoulder the burden of 
transferring resources to New Amex, 
most members will not receive anything 
in return. 

The NASD responds by maintaining 
that its Board, after careful 
consideration of the transaction, found 
that the transaction was fair to the 
Association and in the best interests of 
its members. Moreover, the NASD 


contends that the money spent on 
upgrading Amex’s technology will 
benefit all of the NASD’s members, and 
that the increased technological 
capabilities will reduce costs for 
members trading on both the Nasdaq 
and Amex markets. 

In addition, Singer suggests that the 
prior improper conduct of major Nasdaq 
market-makers might have contributed 
to the weakening of the Amex market. 
If this weakening did occur, then Singer 
believes that the major Nasdaq market- 
makers should bear the cost of the 
merger. 


C. Regulatory and Other Concerns 


Singer suggests that independent/ 
regional members recently have 
experienced difficulties in securing 
permission to make markets in or to 
underwrite OTC Bulletin Board or 
Nasdaq Small Capitalization Issues. 
Because of these difficulties, Singer asks 
whether new NASD and Commission 
regulatory initiatives will further restrict 
these members’ abilities to facilitate 
transactions in smaller capitalization 
issues. Singer also raises other general 
concerns about the merger.*” 


IV. Discussion 


The Commission believes that Amex’s 
proposed rule changes are consistent 
with Section 6(b)(3), 6(b)(5), and 6(b)(8) 
of the Act in that they are designed to 
assure a fair representation of an 
exchange’s members in the selection of 
its directors and administration of its 
affairs and provide that one or more 
directors shall be representative of 
issuers and investors and not be 
associated with the exchange, broker, or 
dealer; to prevent fraudulent and 
manipulative acts and practices, to 
promote just and equitable principles of 
trade, to foster cooperation and 
coordination with persons engaged in 
regulating, clearing, settling, processing 
information with respect to, and 
facilitating transactions in securities, to 
remove impediments to and perfect the 
mechanisms of a free and open market 
and a national market system, and, in 
general, to protect investors and the 
public interest; and do not impose any 
burden on competition not necessary or 
appropriate in furtherance of the 
purposes of the Act. 

e Commission also finds that the 
NASD’s proposed rule changes are 


47 For example, Singer expresses concern about 
the recent exodus of senior Commission staff to the 
NASD, Nasdaq market makers, and private firms. 
He feels that these groups might have greater access 
to the Commission and the merger approval process 
because of their ties with the Commission. Singer 
also notes that NASD Chairman Frank Zarb and 
Chairman Levitt were former business partners. 


consistent with Sections 15A(b)(6) and 
15A(b)(9) of the Act in that they are 
designed to prevent fraudulent and 
manipulative acts and practices, to 
promote just and equitable principles of 
trade, to foster cooperation and 
coordination with persons engaged in 
regulating, clearing, settling, processing 
information with respect to, and 
facilitating transactions in securities, to 
remove impediments to and perféct the 
mechanisms of a free and open market 
and a national market system, and, in 
general, to protect investors and the 
public interest; and do not impose any 
burden on competition not necessary or 
appropriate in furtherance of the 
purposes of the Act.4® 

e proposed merger offers the 
promise of important benefits to the 
public. Specifically, the merger should 
help improve the competitiveness of 
New Amex’s auction market by making 
it a more efficient, technologically 
advanced alternative to other exchange 
auction markets. This technological 
advance should increase competition 
between existing markets to improve 
their marketplaces in order to be able to 
offer the best available market trading 
mechanisms at the lowest cost. Of 
particular note, the proposed future 
introduction of a new electronic limit 
order book providing automatic 
execution for electronically delivered 
orders may offer a more efficient and 
lower-cost auction market for Amex 
equities. 

The Commission disagrees with the 
argument made by the commenter that 
the merger is likely to have 
anticompetitive effects, particularly the 
possibility of higher listing fees for 
issuers and a reduced incentive for 
NASD market innovation. The 
Commission does not believe that listing 
fees were a primary form of competition 
between Amex and Nasdaq in the past; 
rather, competition focused on market 
structures, quality of executions and 
services. These alternative choices still 
remain between Nasdaq and Amex. 
Moreover, New Amex would need to 
file any proposed fee increases with the 
SEC pursuant to a rule filing that must 
meet the requirements of the Act. With 
regard to a possible reduction in market 
innovation, the Commission believes 
that the competition presented by the 
New York Stock Exchange and the 
regional exchanges provides a more 
than adequate incentive for the NASD 
and New Amex to each continue finding 
ways to create better markets. Moreover, 


48In approving this rule, the Commission notes 
that it has considered the proposed rules’ impact on 
efficiency, competition, and capital formation. 15 
U.S.C. 78c(f). 
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the Commission emphasizes that the 
initial combination between the NASD 
and Amex will not result in the closure 
of any equity or options markets. 
Indeed, it is augerees that New Amex 
and Nasdaq will remain as separate 
markets and each will retain their 
separate listings and offer different 
market features. The Commission notes 
that the transaction will not result in a 
combination of the Amex equity and 
options floors and Nasdaq, but rather 
results in a change of ownership of 
Amex. The basic market structure of 
Amex and Nasdaq will remain 
unchanged. 

In addition to increased competition, 
the Commission observes that 
proposal should help improve both the 
Amex and NASD marketplaces by 
combining the strengths of the two 
organizations, to the benefit of the 
markets and investors. Under the terms 
of the transaction, Amex will receive an 
infusion of new capital that will allow 
it to upgrade its trading facilities and 
technology. This should enable Amex to 
increase its trading capabilities, and 
remain competitive with other auction- 
based equity and option markets, 
possibly attracting new listings and 
increasing volume. The Commission 
also believes that the NASD, by gaining 
control of an established options 
exchange and a specialist-based auction 
market that complements Nasdag, its 
dealer-based equity market, will be able 
to offer issues and investors greater 
choice in where to list and where to 
invest. 


A. Transfer of Section 6 Registration 


As a general matter, the Commission 
does not view registration as a national 
securities exchange under the Act as an 
asset that is freely transferable or that 
can be bought and sold. Based on the 
unique facts.and circumstances 
presented by this proposal, however, the 
Commission believes it is reasonable 
under, and consistent with, the Act for 
Amex effectively to transfer its Section 
6 exchange registration to New Amex. 
The Commission notes that, except for 
the changes currently proposed to the 
Amex Constitution and Rules, the 
Constitution and Rules of New Amex 
will remain unchanged from those of 
existing Amex. In addition, the Amex 
Corp. Members will be the same as the 
current Amex Members, and the 
operation of the floor of the exchange 
will remain unchanged. If New Amex 
were not permitted to, in effect, succeed 
to the registration of Amex, it would 
have been forced to undertake the full 
process of reregistering, including 
refiling its entire Constitution, its By- 
Laws and Certificate of Incorporation, as 


well as all of its current Rules. In 
addition, New Amex would have had to 
submit a complete explanation of New 
Amex and its operations, its listing and 
membership forms and requirements, 
consolidated and unconsolidated 
financial statements, a list of all 
members and member organizations, 
and a list of all the securities listed on 
New Amex or traded pursuant to 
unlisted trading privileges. This process 
would have added little of value to the 
review previously given to these matters 
in filings made under Section 19 of the 
Act and Rule 19b—4 thereunder. The 
19b—4 rule filing process has afforded 
essentially the same opportunity for 
public notice and comment and 
Commission review as would have been 
provided by a New Amex application 
for exchange registration. Accordingly, 
on the facts presented here, the 
Commission has not required Amex to 
deregister as a national securities 
exchange and New Amex to file an 
application for exchange registration. 


B. Corporate Structure—Regulation of 
New Amex and Amex Corp. Members 


The Commission believes that the 
framework of the proposal provides for 
sufficient regulatory oversight of Amex 
Corp. Members and the operation of 
New Amex as an SRO, as required by 
the Act. The Commission notes that 
New Amex, as a registered SRO under 
Section 6 of the Act, will have the 
statutory authority and responsibility to, 
among other things, discipline its 
Members, amend its Constitution and 
Rules (subject to the consent of the 
NASD, the parent company), list and 
delist securities, and grant or deny 
Membership in New Amex.*9 

The Commission notes that Amex 
Corp. Members are subject to the 
jurisdiction of New Amex through the 
provisions of the New Amex 
Constitution. Members (both 
and Options Principal) are defined in 
the New Amex Constitution as those 
persons holding trading rights issued by 
Amex Corp. which grant them the right 
to transact business on the floor of New 
Amex. The New Amex Constitution 
states that by exercising the trading 
rights on the floor of New Amex, both 
the Amex Corp. Regular and Options 
Principal members have pledged to 


49The Commission notes that the present filing is 
silent as to whether it is the intention of the NASD 
and New Amex to consolidate SRO functions. A 
consolidation of SRO functions potentially raises 
important issues under the Exchange Act. The 


Commission notes that if Amex were to propose any” 


changes to consolidate its SRO functions and have 
them performed by the NASD (or any other party) 
it should notify the Commission prior to 
implementing such change, so that the Commission 
may determine if a rule filing is necessary. 


abide by the New Amex Constitution 
and all the rules and regulations (or 
orders, directives or decisions) adopted 
pursuant to the New Amex Constitution. 


C. NASD Ownership and Responsibility 


The Commission believes that the 
proposal adequately addresses the role 
of the NASD, as the parent corporation, 
in the operation of New Amex. 
Particularly, the Commission finds it 
critical to the proposal that the NASD, 
as the parent company with a 
controlling interest in New Amex, has 
committed to ensuring that New Amex 
meets its obligations as an SRO. It has 
been represented that the NASD will 
bear ultimate responsibility to ensure 
that New Amex meets its statutory 
obligations and that the necessary and 
appropriate resources are available to 
New Amex so that it can meet the 
evolving demands of operating a 
regulatory and compliance program in 
an advanced marketplace.5° The 
acceptance of this responsibility is 
entirely appropriate given the 
management and financial control held 
by the NASD as a result of the terms of 
the merger. In order to codify this 
responsibility, the NASD submitted a 
filing which states that the NASD, as the 
parent company of New Amex, will be 
responsible to ensure that New Amex 
meets its obligations as a self-regulatory 
organization. It will be the policy of the 
NASD that in discharging this 
responsibility the NASD will be 
governed by the following principies: 
The NASD will exercise its powers and 
its managerial influence to ensure that 
New Amex fulfills its self-regulatory 
obligations by directing New Amex to 
take action necessary to effectuate its 
purposes and functions as a national 
securities exchange operating pursuant 
to the Act, and ensuring that New Amex 
has and appropriately allocates such 
financial, technological, technical, and 
personnel resources as may be necessary 
or appropriate to meet its obligations 
under the Act. Finally, the NASD has 
also committed to refrain from taking 
any action with respect to New Amex 
that, to the best of its knowledge, would 
impede, delay, obstruct, or conflict with 
efforts by New Amex to carry out its 
SRO obligations under the Act, and the 
rules and regulations thereunder. The 
Commission believes it is reasonable 
and consistent with the Act for the 
NASD, as parent company and 
controlling owner, to make these 
commitments. Indeed, the adoption of 
this policy statement, which shall 
constitute a rule of a self-regulatory 


50 See Transaction Documents, Information 
Memorandum, pp. 14 and 40. 
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organization under the Act enforceable 
by the Commission pursuant to Section 
19 of the Act, is a necessary component 
to the Commission’s determination that 
the submitted proposals are consistent 
with the Act. 


D. New Amex Corporate Governance 


The requirement of Section 6(b)(3) of 
the Act that the rules of an exchange 
assure a fair representation of its 
members in the selection of its directors 
and administration of its affairs and 
provide that one or more directors shall 
be representative of issuers and 
investors and not be associated with a 
member of the exchange, broker, or 
dealer is designed to ensure in a 
traditional exchange structure that a 
member has a voice in the use of self- 
regulatory authority that may affect the 
member. This requirement, among other 
things, also helps ensure that the 
member’s financial stake in its seat and 
the structure of the market is considered 
in the decisions of the exchange, and it 
protects members from unfair, 
unfettered disciplinary actions under 
the rules of the exchange. Although the 
terms of the merger provide the NASD 
with ultimate control over New Amex, 
the merger has been structured to satisfy 
the principles of fair representation in 
several ways. 


1. New Amex Board Composition 


The Commission believes that the 
composition of the New Amex Board of 
Governors (‘“‘New Amex Board’’) is 
consistent with Section 6(b)(3) of the 
Act in that it provides for fair 
representation of its members in the 
selection of its directors and 
administration of its affairs and 


provides that one or more directors shall 


be representative of issuers and 
investors and not be associated with a 
member of the exchange, broker, or 
dealer. First, nine of the eighteen New 
Amex Board members are “public” 
representatives who are not affiliated 
with the securities industry, and no 
more than three of these nine non- 
industry governors may serve on both 
the New Amex and NASD Boards.51 
Second, the proposed New Amex 
Constitution provides the Amex Corp. 
Membership the opportunity to select 
member representatives on the New 
Amex Board by granting Amex Corp. 
The authority to nominate the four New 
Amex Board members that are Floor 
Governors, one of whom must be an 
equity specialist and one whom must be 


51 Eight public governors are nominated by the 
NASD Nominating Committee, and one of the two 
NASD representatives on the New Amex Board is 
a person that meets the qualifications of Non- 
Industry Governor as defined under NASD rules. 


an ROT. Floor Governor nominees 
would be proposed by either the Amex 
Nominating Committee (consisting of 
three Floor Members and two Public 
Members) or a petition signed by 25 
Members and would be selected by a 
plurality of the Amex Corp. Regular and 
Options Principal members voting 
together as a single class. The Amex 
Corp. Membership elects the members 
of the Amex Nominating Committee, 
which is an Amex Corp. committee 
under the By-Laws of Amex Corp.®? The 
Commission believes that these 
nominating procedures for Member 
representatives on the New Amex Board 
should help ensure that the diverse 
interests of Floor Members are 
represented. The Commission notes that 
even though the NASD must approve 
the Floor Governors, it can reject the 
nominees only on specific regulatory 
grounds.53 In addition, the proposed 
rule change provides that the Vice 
Chairman of the New Amex Board must 
be a Floor Governor. The Commission 
also believes it is appropriate for the 
New Amex Board members to be 
divided into classes to ensure that the 
terms of all the Floor Governor New 
Amex Board members and the public 
New Amex Board members do not 
expire at one time, and for New Amex 
to establish limits on the number of 
consecutive terms a New Amex Board 
member can serve. 

Additionally, the Commission 
believes that inclusion of one New 
Amex Floor Governor and the Chief 
Executive Officer of New Amex on the 
NASD on the NASD Board as 
representatives of New Amex helps 
fulfill the fair representation 
requirements of the Act on the part of 
New Amex. The New Amex Floor 
Governor is nominated by the Amex 
Corp. Membership and will be able to 
most directly express their viewpoint 
and concerns within the NASD Board 
forum. In addition, the Chief Executive 
Officer of New Amex will be able to 
provide information about, and 
communicate the needs of, New Amex 
to the NASD Board. | 


52In addition, the members of the Amex 
Nominating Committee are also divided into two 
classes, with a public member in each class, whose 
terms expire at different times. Persons on the 
Amex Nominating Committee cannot serve 
consecutive terms and no one affiliated with a 


member of the Amex Nominating Committee can be 


eligible as a candidate for a ticket named by it. 

53 The NASD can reject the Floor Governor 
nominee only if the nominee is (1) subject to a 
statutory disqualification, or (2) subject to a 
proceeding or investigation which could result in 
a statutory disqualification, or (3) has been 
disciplined by a securities SRO with respect to a 
matter involving fraud or a serious violation of U.S. 
securities laws. 


Under the proposed corporate 
structure, there is the potential for 
members of the boards of the NASD or 
one of its other subsidiaries and New 
Amex to overlap. The Commission 
believes that such overlap presents 
potential conflicts. Conflicts could 
occur notwithstanding that each Board 
member must vote in the best interests 
of the entity on whose board he or she 
is sitting at that time. For example, a 
dual Board member could be asked to 
vote on whether or not to allocate 
money to New Amex operations. As a 
New Amex Board member, he or she 
could conclude that it is in the best 
interest of New Amex to allocate the 
funds. However, as an NASD Board 
member, he or she could conclude that 
the money would be better spent on the 
NASD, or Nasdaq. The Commission 
believes that the limitation of three non- 
industry board members who can serve 
on both the NASD Board and the New 
Amex Board, coupled with New Amex’s 
assertion that it will implement conflict 
of interest policies and procedures to 
address potential unique issues facing 
governors serving on both boards, 
adequately addresses the issue. 


2. Protection of Amex Membership 
Interests 


The Commission believes that the 


proposal provides for fair representation 


and participation of the various types of 
Amex Corp. Members in the governance 
and operation of New Amex. Although 
the NASD has majority control over 


New Amex, several important structures 


are provided to better ensure that the 
interests of Amex Corp. Members are 
adequately represented in the critical 
decisions regarding New Amex. This is 
accomplished by requiring consent of 
either Amex Corp. (through a 
Membership vote), the Amex 
Committee, or both, in situations 
impacting certain Membership interests 
or material changes to New Amex, as 
described above in Section II.C.2. 
Additionally, the Commission believes 
that even after the expiration of the 
express limits on changes to the New 
Amex structure, the authority exercised 
by the Amex Committee provides on an 
ongoing basis for significant member 
and public input, representation, and 
participation in the operation of the 
equity and options markets and the 


development of new trading facilities on 


New Amex. The Commission notes that 
no member of the Amex Committee 
designated as either a non-industry 
member or an “upstairs” member may 
overlap with the NASD or New Amex 
Boards. The Commission believes that 
this limitation is appropriate to help 
avoid potential conflicts of interest for 
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Amex Committee members in the 
exercise of their duties and to preserve 
their independence. The Commission 
believes that the Amex Committee 
should adequately represent the 
interests of Amex Corp. members as it 
exercises its specific powers. 

The Commission believes it is 
appropriate for the Amex Corp. 
members, through the Amex Committee, 
to have a vote in contemplated changes 
to the basic structure and operation of 
Amex’s equity and options trading 
floors, including the amount of money 
spent by the NASD to upgrade the 
technology used on the floor, as well as 
certain increases in member fees, 
because these areas affect the operation 
of the trading floor and financial 
burdens imposed on the Amex Corp. 
Membership. The Commission also 
believes that it is import for Amex Corp. 
Members to have a degree of control 
over the areas of new memberships, 
changes to the basic market structure, 
and amendments to the New Amex LLC 
agreement because they implicate the 
value of member seats and member’s 
trading rights on the Amex floor, as well 
as New Amex’s authority as contained 
in the LLC agreement. Without these 
powers, New Amex and the NASD 
would have the authority to take steps 
to dilute Amex Corp. Memberships and 
restructure the basic trading structure 
on the equity and options floors, and 
Amex Corp. members would have little 
influence over the imposition of fees 
upon themselves. 

Although the Commission recognizes 
the need for the Amex Committee, it 
also believes that the Amex Committee 
will be performing certain functions 
similar to those performed by the board 
of New Amex, a registered self- 
regulatory organization. For example, 
the Amex Committee has the right to 
review and veto changes to the structure 
and operation of Amex’s equity and 
option trading floor, as well as any 
changes that would implicate the value 
of member seats and member trading 
rights. Because the Amex Committee 
will be performing important functions 
with respect to the board of an SRO, as 
a material condition to this order of 
approval the Commission is deeming 
the members of the Amex Committee to 
be “‘director[s] of [a] self-regulatory 
organization” for purposes of 
Commission oversight. Exchange Act 
Section 19{h)(4).54 


54 See also Exchange Act Section 3(a)(7) (“The 
term ‘director’ means any director of a corporation 
or any person performing similar functions with 
respect to any organization, whether incorporated 
or unincorporated.”). The joint letter from the 
NASD and Amex, dated October 29, 1998, 


amending the Amex rule filing acknowledges and 


3. Disciplinary Process 


The Commission believes that 
proposed rule changes to the 
disciplinary process for New Amex are 
consistent with the requirement of 
Section 6(b)(7) of the Act.that the rules 
of an exchange provide a fair procedure 
for the disciplining of members and 
persons associated with members 
because the process, as proposed, 
provides for review of all disciplinary 
matters by a committee composed of 
both Amex Corp. Members.and public 
representatives. The Commission notes 
in particular that the AAC, which is 
empowered to act for the full New 
Amex Board in reviewing appeals from 
disciplinary proceedings, is composed 
of three Public Members and three Floor 
Governors, all of whom are nominated 
by the Amex Nominating Committee (or 
by petition signed by twenty-five 
Members) and elected by a full Amex 
Corp. Membership vote. In addition, all 
respondents in contested disciplinary 
proceedings have the right to appeal the 
decision of a Disciplinary Panel to the 
AAG, and all decisions of the AAC are 
appealable to the Commission (or by the 
full New Amex Board, if at least four 
Governors desire such review). 


E. Seat Market Program 


The Commission believes that the 
Seat Market Program, run by the Seat 
Committee, is a reasonable means to 
help protect the value of Amex Corp. 
Member seats from any downside 
volatility that may occur as a result of 
the merger.55 The Seat Program may 
help protect the value of member seats 
by authorizing the NASD, upon a 
recommendation from the NASD Seat 
Committee, to buy Memberships. In 
addition, the Seat Market Program also - 
provides additional monetary benefits 
for Amex Corp. Members in that the 
Seat Committee may recommend that 
the NASD apply the Seat Program funds 
to reduce fees, invest in technology for 
New Amex, or distribute the funds to 


accepts the Commission’s interpretation: “For the 
purpose of confirming the SEC’s jurisdiction over 
such persons, the members of the Amex Committee 
shall be deemed ‘directors’ as that term is used in 
section 3(a)(7), and shall be deemed directors of a 
self-regulatory organization under Section 19(h)(4), 
of the Exchange Act.” 

55 The Seat Committee is composed of three 
members (at least one who is active on the New 
Amex floor and one who is not, none of whom can 
be from multi-service broker-dealer firms), two 
Public Members and the NASD’s Chairman. The 
initial and replacement Regular and Options 
Principal Members will be chosen by the floor 
governors on the New Amex Board and must be 
approved by the NASD’s Chairman. The remaining 
initial and replacement members wil! be chosen by 
the NASD’s Chairman. 


Members.5¢ A Seat Committee 
recommendation that is approved by a 
majority vote of all Amex Corp. 
Members voting as a single class must 
be complied with by the NASD. 


F. Class C Trading Rights 


The Commission believes that the 
creation of Class C Trading Rights is 
reasonable in that it may serve to 
encourage new firms to bring new 
listings to New Amex without having to 
become full Members. The Commission 
believes that the creation of Class C 
Trading Rights should not harm the 
value of full Membership seats because 
they are of limited duration (expiring on 
the earlier of three years from the date 
of issuance or the fifth anniversary of 
the closing), are limited in number (25), 
and the owner of the right is not 
allowed to operate a joint book with a 
regular member. The Commission notes 
that any person holding a Class C 
Trading right would still be bound by 
New Amex Rules relating to the 
obligations of and restrictions on 
specialists, including Rule 190 
regulating specialist relationships with 
the issuer of a stock in which that 
specialist is registered and Rule 170 and 
procedures adopted thereunder for the 
evaluation of specialist performance and 
imposition of non-disciplinary 
sanctions, including reallocations for 
unsatisfactory performance. 


G. NASD Compliance With the Act and 
Its Rules 


In response to the commenter’s 
concern that the members of the NASD 
neither received any detailed 
information on the terms of the 
transaction nor had the opportunity to 
approve or disapprove the substance of 
the transaction, the NASD represented 
that it followed proper corporate 
governance procedure in approving the 
transaction and was not required to 
submit the transaction to a full NASD 
membership vote. The Commission 
believes there was adequate notice and 
opportunity for comment on the 
substance of the current proposals 
because the Commission published the 
substance and terms of each of the three 
proposals for the full notice and 
comment period. The request for 
comments was highlighted on the 
Commission’s website,5” and was 
published in the Federal Register. The 
NASD Board, which has the authority to 
approve the transaction on behalf of its 
members, determined that the 


56 The Seat Committee can also recommend that 
no money be spent at a particular time. 
57 See WWW.SEC.gOV. 
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transaction was fair to the NASD and in 
the best interests of its members.5® 


H. Miscellaneous 


The Commission believes that it is 
consistent with the Act to amend the 
language of Article IX, Section 10 of the 
New Amex Constitution to provide 
specifically for the appointment of 
Trustees of the Gratuity Fund by the 
Amex Corp. Membership. Currently, the 
Trustees are appointed by the Amex 
membership, but the wording of Article 
IX, Section 10, which states that they 
are appointed in the same manner as the 
Amex governors, will not remain the 
same under the proposal. The 
Commission also believes it is 
reasonable to provide that the Amex 
Corp. Board will appoint interim 
replacement Trustees, rather than the 
New Amex Board, in order to allow for 
member input. Additionally, the 
Commission believes it is consistent 
with the Act to provide that in the event 
of an extraordinary payment received by 
the Gratuity Fund, a proportion of such 
payment shall be credited to each 
participant in reduction of his or her 
payments under the Gratuity Fund. 

e Commission believes that the 
proposed rule change eliminating 
Amex’s arbitration program and 
referring cases to the NASD is consistent 
with the Act because it will maintain a 
fair arbitration forum available for all 
Amex arbitration claims, despite 
Amex’s small caseload, which may not 
sustain an independent program. 
Merging the Amex program with the 
NASD arbitration program, the 
industry’s largest, takes advantage of 
economies of scale. The Commission 
also believes that procedurally the 
proposed rule change should adequately 
ensure that all arbitration cases that 
would be subject to Amex’s arbitration 
process will be provided for under the 
NASD’s arbitration program. The 
proposed rule change also provides for 
adequate enforcement in that any 
violation of the NASD’s Code of 
Arbitration Procedure by Amex Corp. 


58In response to the commenter’s concern over 
the NASD’s financial commitments under the 
transaction, the Commission notes that such 
commitments were given in consideration of the 
acquisition of a controlling interest in New Amex. 
The Commission also notes that the NASD’s Board 
determined that the transaction is fair and in the 
best interests of its members based upon an 
independent assessment of the fairness of the 
transaction to the NASD. Finally, the Commission 
notes that the NASD represents that it plans to 
allocate sufficient resources to upgrade its 
technological capabilities in order to provide 
investors with the fastest, fairest and least 
expensive marketplace access on a global scale, and 
that this will be accomplished within the context 
of the transaction, which will benefit all of its ~ 
members, large or small. 


Members would be considered a 
violation of New Amex rules, subjecting 
the violator to New Amex disciplinary 
action. 

The Commission believes that it is 
consistent with the Act to amend 
Section 1(e) of Article IV of the New 
Amex Constitution relating to New 
Amex liability to reflect the fact that 
New Amex provides services as well as 
facilities to its members. The 
Commission notes that it approved a 
similar change to the Chicago Board 
Options Exchange (‘“CBOE”’) liability 
provisions.5® The Commission also 
believes it is reasonable for Amex to 
delete Article II, Section 5 of the 
Constitution, Indemnification, because 
the LLC Agreement provides for 
indemnification of the persons 
associated with New Amex. 

The Commission believes that the 
amendment to Article VII, Section 1 of 
the New Amex Constitution to revise 
member fees is consistent with Section 
6(b)(4) of the Act in that it provides for 
the equitable allocation of reasonable 
fees among its members. The 
amendment provides a flat rate 
initiation fee of $2,500 for Regular and 
Options Principal Members, replacing 
the former graduated initiation fee 
schedule that Amex believes has 
become obsolete with the increase in 
seat prices. The Commission also 
believes it is consistent with Section 
6(b)(4) of the Act to codify existing 
practice by granting the New Amex 
Board the authority to set different rates 
for equity or options transactions 
effected in different securities or 
through different mechanisms. 

The Commission believes it is 
consistent with the Act to amend the 
Amex employee option trading policy to 
reflect the policy that Amex employees 
can trade standardized options issued 
by the Options Clearing Corporation, 
unless such option is on an underlying 
security listed on Amex. The 
Commission also believes it is 
reasonable for Amex to delete current 
Article XII, relating to an emergency 
committee that has authority to act in 
emergency situations, in its entirety and 
to replace it with an emergency 
provision comparable to Article VII, 
Section 3 of the NASD’s By-Laws. The 
provisions of the current Article XII 
state that they constitute emergency by- 
laws under the New York State Defense 
Emergency Act, which Amex states will 
no longer be applicable because New 
Amex is an LLC incorporated under 
Delaware Law, not New York law. In 
addition, the Commission believes that 
new Article XII provides an adequate 


59 See CBOE rule 6.7(a). 


procedure for New Amex operations in 
the case of emergencies or extraordinary 
market conditions.6° 

The proposed rule change makes 
several other miscellaneous 
amendments to the New Amex 
Constitution and Rules that are dictated 
by the Transaction Documents. The 
Commission believes that these changes, 
which are extremely technical in nature, 
are reasonable in that they generally are 
nonsubstantive or address particular 
corporate governance requirements that 
are necessary in order to make the New 
Amex Constitution and Rules consistent 
with the new proposed governance 
structure. 

No provision contained in the 
Transaction Documents or in any other 
agreement or document, nor any actions 
taken pursuant to them, shall be 
construed to affect, or shall affect, any 
right or responsibility of the 
Commission to take any action under 
the Federal Securities Laws. This 
includes, but is not limited to, the 
Commission’s rights and responsibilities 
under Section 19 of the Act (i) to review 
and approve rule changes by an SRO, as 
those terms are defined under the Act 
and interpreted by the Commission; (ii) 
to take appropriate disciplinary action 
against an SRO or its officers and 
directors; or (iii) to amend the rules of 
an SRO. The Commission’s approval of 
the rule changes necessary for the 
consummation of the merger of the 
NASD and Amex is expressly 
conditioned on this statement. 

The Commission finds good cause to 
approve Amendment No. 2 to SR- 
Amex-—98-—32 prior to the thirtieth day 
after the date of publication of notice of 
filing thereof in the Federal Register. 
Specifically, Amendment No. 2 clarifies 
and strengthens the proposed rule 
change in that it limits the number of 
overlapping public and non-industry 
governors on the NASD and New Amex 
Boards, and restricts the non-industry 
and upstairs members of the Amex 
Committee from also serving on the 
NASD or New Amex Boards, thereby 
furthering the independence of these 
bodies. Additionally, Amendment No. 2 
provides that New Amex will 
implement conflict of interest policies 
and procedures to address any potential 
issues facing overlapping members on 


6° The new Article XII provides that in the event 
of an emergency or extraordinary market conditions 
the New Amex Board (or such person or persons 
as the Board designates) shall have the authority to 
take action regarding the trading of securities on the 
Exchange and the operation of any Exchange 
trading system or facility, if the Board decides that 
the action is necessary or appropriate to protect 
investors or the public interest or for the orderly 
operation of the Exchange or any Exchange system 
or facility. 
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the NASD and New Amex Boards. This 
provision will serve to help New Amex 
comply with the requirements of the 
Act. Finally, Amendment No. 2 
strengthens the proposed rule change by 
addressing the Commission’s 
jurisdiction over Amex Committee 
members. Accordingly, the Commission 
believes that it is consistent with 
Section 6(b)(5) of the Act to approve 
Amendment No. 2 to the proposal on an 
accelerated basis. 


Interested persons are invited to 
submit written data, views, and 
arguments concerning Amendment No. 
2 to SR-Amex—98—32, including 
whether Amendment No. 2 is consistent 
with the Act. Persons making written 
submissions should file six copies 
thereof with the Secretary, Securities 
and Exchange Commission, 450 Fifth 
Street, NW., Washington, DC 20549. 
Copies of the submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying at 
the Commission’s Public Reference 
Room. Copies of such filing also will be 
available for inspection and copying at 
the principal office of the Exchange. All 
submissions should refer to File No. 
SR-Amex—98-—32 and should be 
submitted by November 27, 1998. 


V. Conclusion 


It is therefore ordered, pursuant to 
Section 19(b)(2) of the Act,®? that the 
proposed rule changes (SR-Amex—98— 
32; SR-NASD-98-56; SR-NASD-98-67) 
are approved, as amended. 

By the Commission. 

Margaret H. McFarland, 

Deputy Secretary. 

[FR Doc. 98-29624 Filed 114-98; 8:45 am] 
BILLING CODE 8010-01-M 
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SECURITIES AND EXCHANGE 
COMMISSION 


[Release No. 34-40623; File No. SR-GSCC- 
98-02} 


Self-Regulatory Organizations; 
Government Securities Clearing 
Corporation; Order Approving a 
Proposed Rule Change Regarding the 
implementation of the GCF Repo 
Service 


October 30, 1998. 

On April 10, 1998, the Government 
Securities Clearing Corporation 
(‘““GSCC’’) filed with the Securities and 
Exchange Commission “(Commission”’) 
a proposed rule change (File No. SR- 
GSCC-98-02) pursuant to Section 
19(b)(1) of the Securities Exchange Act 
of 1934 (‘‘Act”’).1 Notice of the proposal 
was published in the Federal Register 
on June 9, 1998.2 The Commission 
received six comment letters from five 
commenters in response to the proposed 
rule change.? For the reasons discussed 
below, the Commission is approving the 
proposed rule change. 


I. Description 


Under the proposed rule change, 
GSCC will implement a new service 
called the GCF Repo service. The GCF 
Repo service will allow GSCC’s dealer 
members to trade general collateral 
repos involving U.S. Government 
securities throughout the day without 
requiring intraday, trade for trade 
settlement on a delivery versus payment 
(“DVP”’) basis. 


A. General Description of the GCF Repo 
Service 


The GCF Repo service will enable 
netting members of GSCC that are not 
interdealer brokers (‘‘dealers”) to trade 
general collateral repos, based on rate 
and term, with interdealer broker 
netting members of GSCC (“‘brokers’’) on 
a blind basis throughout each day. 
Brokers will be required to submit GCF 
Repo trade data to GSCC within five 
minutes of trade execution through a 
new terminal function. Brokers will not 
be able to submit GCF Repo trades in 
batch. Upon receipt of the trade data, 
GSCC immediately will report 
transaction details to dealers through a 
terminal facility, and the GCF Repos 
will receive GSCC’s settlement 
guarantee. Standardized, generic CUSIP 
numbers established exclusively for the 
GCF Repo service will be used to 
specify the acceptable type of 


115 U.S.C. 78s(b)(1). 

2 Securities Exchange Act Release No. 40057 
(June 2, 1998), 63 FR 21539. 

3 Infra note 12. 


underlying eligible collateral, which 
will include Treasuries, Agencies, and 
mortgage-backed securities.* 

The daily cutoff for submission of 
trades through the GCF Repo service 
will be five minutes after a 
predetermined trading deadline, which 
initially will be 3:30 p.m. GSCC will 
reject all trades submitted for same day 
processing that are received after the 
cutoff. Dealers initially will have until 
3:45 p.m. to affirm or disaffirm trade 
data submitted against them by a broker. 
If a dealer takes no action either to 
affirm or to disaffirm trade data, the 
trade automatically will be deemed to 
be affirmed. GSCC will then conduct an 
afternoon net exclusively for GCF Repo 
service activity and will establish a 
single net receive or deliver obligation 
for each dealer in each generic CUSIP. 

Each dealer with a net deliver 
obligation will allocate acceptabie 
securities (determined by the generic 
CUSIP) and will deliver those securities 
on a DVP basis to a GSCC account 
within the dealer’s clearing bank using 
a modified triparty arrangement. GSCC 
will then instruct the clearing bank to 
deliver those securities to dealers that 
have net receive obligations. All GCF 
Repo service activity will settie between 
dealers and GSCC within the dealers’ 
clearing banks. 

GSCC initially will implement the 
GCF Repo service within each of its 
participating clearing banks separately.5 
As a result, a participating dealer will be 
able to trade GCF Repos only with other 
dealers that use the same clearing bank.® 


B. Participant Eligibility 
To be eligible for the GCF Repo 


service, brokers and dealers will be 
required to meet the qualifications for 


4The specific collateral will not be known at the 
time of the trade. As a result, brokers will submit 
all GCF Repo trades to GSCC using generic general 
collateral CUSIPs that denote the underlying 
category of security. GSCC expects that the initial 
types of generic CUSIPs that will be used for GCF 
Repo activity will denote the following categories 
of securities: all Treasury securities, Treasury 
securities with a remaining maturity of ten years 
and under, all Fedwire-eligible Agency securities, 
and all Fedwire-eligible mortgage-backed securities. 

5 Currently, GSCC’s clearing banks are the Bank 
of New York and the Chase Manhattan Bank. Under 
the proposed rule change, any clearing bank that 
meets GSCC’s operational requirements will be able 
to provide GCF Repo settlement services to GSCC 
netting members. 

® GSCC has informed the Commission that it 
eventually would like to expand the GCF Repo 
service to allow dealers to engage in GCF Repo 
trading with dealers that use different clearing 
banks. As a result, GSCC currently is engaged in 
discussions with staff of the Federal Reserve Bank 
of New York regarding the means by which to 
accomplish “after-hours” interbank securities 
allocations. A resolution of the issues involved may 
require, among other things, opening of the 
securities Fedwire after its normal close. 
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repo netting membership as provided in 
GSCC’s rules. In addition, dealers will 
be required to designate the brokers that 
are authorized to submit GCF Repo 
trades on their behalf. GSCC members 
that wish to become eligible to use the 
GCF Repo service also will be required 
to test with GSCC and to demonstrate 
that they are able to submit data to and 
to receive output from GSCC using the 
communications links and in the 
formats, timeframes, and deadlines 
established for the service. 
C. Securities Eligibility 

The securities eligible for the GSF 
Repo service are U.S. Treasury 
securities (other than inflation-indexed 
securities or STRIPs), agency securities 
that are not mortgage-backed, and book- 


entry mortgage-backed securities that 
are Fedwire-eligible. 


D. Broker Submission 


Under the rule change, all GCF Repos 
will be executed by dealers as money- 
fill transactions” through eligible GSCC 
brokers on a blind-brokered basis. 
Brokers will be required to submit GCF 
Repo trades within five minutes of trade 
execution. Each GCF Repo trade will 
have a single dealer on the repo side 
that is matched to a single dealer on the 
reverse side. The facilitate broker 
submission, GSCC will implement a 
new terminal facility that will provide 
the following services: 


1. Large Trade Submission 


Brokers will be able to submit GCF 
Repo trades to GSCC having principal 
values of up to $2 billion. The current 
maximum transaction size is $50 
million.* The GCF Repo service will 
have a $1 million minimum transaction 
size and a $1 million multiple 
requirement. 


2. Submission of Trade Data 


Brokers will be able to submit data 
simultaneously for both the repo and 
reverse sides of the trade using a single 
screen. GSCC automatically will 
populate certain fields of the GCF Repo 
service’s screen design (such as trade 
date and start date) with default values. 
Brokers will have to enter any 
information that differs from the default 
values. The system also will 
automatically calculate the end money 
for the repo based on start amount, term, 
and rate. In addition, GSCC will require 


7 Amoney-fill repo transaction is a repo 
transaction in which the amount of securities sold 
and repurchased is determined by the market value 
of the securities rather than on the par value. 

® This limit on transaction size results from the 
$50 million limit on book-entry securities transfers 
over Fedwire. 


that every broker participating in the 
GCF Repo service provide its terminal 
on GSCC’s premises so that GSCC 
operations staff can monitor whether the 
broker is satisfactorily fulfilling its trade 
submission responsibilities. 


E. Trade Recordings and Dealer 
Notification 

GSCC will immediately record, as 
compared, all GCF Repos upon receipt 
of trade data from the brokers. This type 
of “locked-in” trade recording, called 
broker-assisted processing, will replace 
the traditional matched comparison 
process. As a result, both the repo and 
reverse sides of the transaction will be 
processed solely based upon broker 
input without requiring the submission 
and matching of corresponding trade 
details from the dealer members. 

Upon receipt of trade data from the 
brokers, GSCC will immediately provide 
dealers with GCF Repo transaction 
details by way of a dynamic, real time, 
online display. The five most recent 
trades will be displayed in a window at 
the bottom of these screens while 
current position information will be 
displayed at tie top of the screens. 
Position information will be available at 
both the individual CUSIP level and the 
cumulative, overall level. 


F. Dealer Affirmation 


The rule change requires dealers to 
review GCF Repo trades and to either 
affirm or disaffirm them by a 
predetermined deadline, which initially 
will be 3:45 p.m. Affirming a trade will 
indicate that the dealer recognizes the 
trade and agrees to its terms. If a dealer 
disaffirms a trade, its GCF Repo position 
will be adjusted automatically, and a 
notification will be sent to the broker for 
prompt resolution. During the 
affirmation process, dealers will be able 
to provide their own internal reference 
number. Entry of a reference number 
will result in the automatic affirmation 
of the trade. 

Any trade that has not been affirmed 
or disaffirmed by the close of business 
will be affirmed automatically by the 
system.® GSCC will assess penalties for 
late dealer affirmations. 


G. Netting and Position Reporting 


GSCC will net all GCF Repo trades on 
a real time basis intraday for each dealer 
into a single net settlement position for 
each generic general collateral CUSIP 
submitted. This position will represent 
the aggregate net dollar amount 
“borrowed” by the repo dealer or 
“loaned”’ by the reverse dealer. 


°GSCC will send a message to participants fifteen 


minutes prior to running the automated process that 
will affirm all pending trades. 


Each day, netting will consist of 
adding all of the carryover activity (i.e., 
term repos that are already in effect and 
forward starting repos that have already 
been submitted and for which the start 
date is the current day) 1° in GCF Repos 
together with the current day’s activity. 
As a result, positions associated with 
term repos will be renetted each day 
with the dealer’s current activity. GSCC 
will provide netting results to the 
clearing banks and its dealer members. 
Clearing banks participating in the GCF 
Repo service will be responsible for 
notifying their members regarding the 
allocation of collateral and the transfer 
of funds. 

GSCC will carry every GCF Repo trade 
in its system and will be responsible for 
maintaining a database of all financial 
date for the repos that are traded. This 
will include tracking all relevant terms 
of each transaction and insuring that the 
appropriate final settlement amounts are 
paid at the conclusion of each repo. 

Real time, online output will be 
provided to brokers, dealers, and the 
clearing banks over GSCC terminals to 
provide all transaction and position 
information necessary for the intraday 
processing of GCF Repo activity. 
Brokers and dealers will be able to view 
real time position information, both at 
the individual CUSIP and overall 
position levels, on their terminals 
throughout the day. The bottom of each 
position screen also will display the five 
most recent transactions processed 
against that participant. Each clearing 
bank will be able to monitor the 
positions of its clearing members using 
its terminal. 


H. Securities Allocation 


Each dealer that is a net lender of . 
securities through the GCF Repo service 
will be responsible for allocating the 
appropriate collateral (as defined by the 
generic general collateral CUSIP) to its 
clearing banks using whatever 
mechanism it mutually agrees upon 
with the bank. All such collateral 
movements will be made on a DVP basis 
to and from a GSCC account. As a 
practical matter, dealers will have to 
give priority to the allocation of GCF 
Repo service collateral so that 
reallocation to the ultimate customer 
may occur promptly. GSCC will impose 
a penalty on collateral allocations that 
are made after 4:30 p.m. Allocations not 
made by 7:00 p.m. will be considered 
fails. 

Dealers that receive securities as the 
result of reverse GCF Repos will be 
required to reallocate them to a location 


10In a forward starting repo, the term of the repo 
beings on a day after the trade date. 
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that is available for reversal before the 
opening of the securities wire on the 
next day. Examples of these locations 
are overnight triparty repos, hold-in- 
custody repos, and bank loans. 


I. Next-Day Return of Collateral 


All GCF Repo positions will be 
reversed on the morning of the next 
business day prior to the opening of the 
securities Fedwire. This next day* 
reversal will occur for all GCF 
transactions regardless of the term of the 
transaction. The repos themselves will 
be fully collateralized intraday by cash. 


J. Risk Management 


GCF Repo transactions and resulting 
settlement obligations will be subject to 
all of GSCC’s existing risk management 
processes. GSCC will assess its 
members’ overall, cumulative exposure 
as a result of their combined DVP buy/ 
sell and repo activity and their GCF 
Repos service activity.1+ 


K. Trade Modification/Cancellation 


The rules for GCF Repo trade 
modification are: (1) any data input field 
on an unaffirmed trade may be modified 
unilaterally by the broker at any time 
during the processing day and (2) 
dealers may not modify any data on 
GCF Repos. Rather, dealers must cancel 
(or request cancellation of) the trade. 
The modification of an unaffirmed trade 
will result in the immediate 
replacement of the original trade and all 
affected processing screens will be 
immediately updated accordingly. 

Under the rule change, the two basic 
rules for canceling GCF Repos are: (1) an 
unaffirmed trade may be unilaterally 
canceled by either the broker or the 
dealer at any time during the processing 
day and (2) a trade that has been 
affirmed, either by a dealer or by the 
system as part of end-of-day processing, 
will require bilateral cancellation. This 
means that a broker may cancel a trade 
unilaterally at any time during the day 
if it has not been affirmed by either the 
dealer or by the system. A unilateral 
cancellation of a GCF Repo trade by the 
broker will result in the cancellation of 
both sides of the trade. Trade 
cancellation by the broker will result in 
the cash and collateral positions being 
reversed by the amount of the canceled 
trade and taken out of account balances. 

A dealer may cancel a GCF Repo trade 
unilaterally at any time during the day 
if it has not been affirmed either by the 
dealer or by the system. Trade 
cancellation will result in the dealer’s 


11For a more detailed description of how GSCC 
will apply its risk management procedures to the 
GCF Repo service, refer to Securities Exchange Act 
Release No. 40057 (June 2, 1998), 63 FR 31539. 


cash and collateral position balances 
being adjusted by the amount of the 
canceled trade and in the automatic 
replacement of the dealer by the broker 
in the transaction. The broker will carry 
the position and incur all associated 
responsibilities unless and until the 
broker submits a correcting entry (i.e., 
an entry where the broker enters a new 
single-sided transaction with another 
dealer to eliminate the broker’s 
position). Cancellation of a trade by the 
dealer results in the cancellation of that 
dealer’s side only. The other dealer’s 
side of the trade will remain intact. 

Cancellation of trades that have been 
affirmed by the dealer or by the system 
will be required to be bilateral (i.e., if 
the dealer requests a cancellation, the 
broker must approve it and vice-versa). 
The submission by a broker or dealer of 
a request for cancellation of an affirmed 
trade will result in the generation of a 
trade cancellation request to the original 
broker or dealer. Upon approval of the 
cancel request, the dealer will 
automatically be replaced by the broker 
in the transaction. The broker will carry 
the position and incur all associated 
responsibilities unless and until the 
broker submits a correcting entry (i.e., 
an entry where the broker enters a new 
single-sided transaction with another 
dealer to eliminate the broker’s 
position). A dealer or broker request for 
cancellation of an affirmed trade that is 
not acted upon by the counterparty will 
require manual intervention (i.e., 
contacting the counterparty) by GSCC 
operations to determine whether or not 
the trade should be canceled. 


L. Output and Reports 


GSCC will establish a separate 
reporting stream to produce a full range 
of machine-readable output (“MRO”’’) 
and print image end-of-day reports for 
the GCF Repo service, which will be 
substantially similar to the output 
currently provided to participants in 
conjunction with their regular cash and 
repo trading activity. In implementing 
the GCF Repo service, GSCC will 
attempt to limit the number and 
magnitude of changes made to existing 
MRO formats in order to minimize the 
development effort required by 
participating members. 


II. Comment Letters 


The Commission received six 
comment letters from five commenters 
in response to GSCC’s filing. 


12 Letters from Thomas R. Donavan, President and 
Chief Executive Officer, Chicago Board of Trade 
(“CBOT”) (June 30, 1998); Jean Webb, Secretary, 
U.S. Commodity Futures Trading Commission 
(“CFTC”) (June 30, 1998); T. Eric Kilcollin, 
President and Chief Executive Officer, Chicago 


A. Comment Letters Submitted by 
CBOT, CME and the CFTC 


CBOT, CME, and the CFTC addressed 
the possibility that GCF Repo service 
might be subject to the CFTC’s 
jurisdiction. 

1. Letter From CBOT 


CBOT stated that the GCF Repo 
service might be subject to the exclusive 
jurisdiction of the CFTC. CBOT further 
stated that if any of the repos that would 
be cleared through the GCF Repo service 
are futures then the CFTC has exclusive 
jurisdiction over the service even if the 
repos also are securities. CBOT 
requested that the Commission defer 
final action on the proposed rule change 
until the CFTC had an opportunity to 
consider those issues. 


2. Letter From CME 


CME stated that the forward starting 
repos that GSCC proposed to clear 
through the GCF Repo service might be 
futures subject to the CFTC’s 
jurisdiction. CME stated further that the 
forward starting repos described in the 
proposed rule change might not qualify 
for the forward contract exemption from 
the Commodity Exchange Act (“CEA”’). 
As a result, CME concluded that the 
trading of forward starting repos might 
violate Section 4({a) of the CEA. 

CME went on to consider whether the 
forward starting repo transactions are 
exempt from the CEA either through 
Section 2(a)(1)(A)(ii) of the CEA, known 
as the ““Treasury Amendment,” ?3 or 
through the CFTC’s Part 35 swaps 
exemption.1* CME stated that forward 
starting repos contemplated by the 
proposed rule change are transactions in 
repurchase agreements and are not 
“enumerated in the Treasury 
Amendment” and that government 
securities are not the subject of the 
forward starting repos. In addition, CME 
stated that the Treasury Amendment 
does not apply to the forward starting 
repos because the inter-dealer brokers 


Mercantile Exchange (“CME”) (June 30, 1998); 
Daniel O. Minerva, Chair, and Paul G. Schuefele, 
Vice Chair, Funding Division, The Bond Market 
Association (July 24, 1998); Sal Ricca, President and 
Chief Operating Officer, GSCC (July 31, 1998); and 
I. Michael Greenberger, Director, Division of 
Trading & Markets, CFTC (September 21, 1998). 

13 The Treasury Amendment states that: 

Nothing in the [CEA] shall be deemed to govern 
or in any way be applicable to transactions in 
foreign currency, security warrants, security rights, 
resales of installment loan contracts, repurchase 
options, government securities, or mortgages and 
mortgage purchase commitments, unless such 
transactions involve the sale thereof for future 
delivery conducted on a board of trade. 

7 U.S.C. 2{ii). 

14 The Part 35 exemption exempts certain swap 
transactions from the provisions of the CEA. 17 CFR 


35.2. 
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executing the transactions constitute a 
board of trade. 

In addition, CME presented three 
reasons why it believes that the CFTC’s 
Part 35 swaps exemption does not apply 
to the forward starting repos that would 
be cleared through the GCF Repo 
service: first, the transactions that 
would be cleared through the GCF Repo 
service are subject to multilateral 
clearing arrangements; second, the 
forward starting repos transactions that 
would be cleared through the GCF Repo 
service are standardized and fungible; 
and third, the proposed rule change 
“contemplates trading through 
multilateral execution facilities 
maintained by blind-brokers.” 

CME requested that the Commission 
defer action on the proposed rule 
change until the CFTC had an 
opportunity to consider those issues. 


3. Letters From the CFTC 


The Commission received two 
comment letters from the CFTC. In the 
first letter, the CFTC stated that it was 
analyzing the repos that would be 
cleared through the GCF Repo service 
and requested that the Commission 
defer final action on the proposed rule 
change until the CFTC had time to 
complete its review of the proposal. The 
second letter stated that staff of the 
CFTC’s Division of Trading & Markets 
“has completed a review of the GCF 
Repo Service and has determined that 
we have no further comment on this 
service or the transactions contemplated 
thereby.” 


B. Letters From the Bond Market 
Association and GSCC 


The Bond Market Association 
(“BMA”) and GSCC responded to 
CBOT’s and CME’s letters and to the 
CFTC’s first letter. GSCC and the BMA 
stated that forward start repos are not 
futures. GSCC and the BMA stated 
further that a forward starting repo is 
the same as a standard repo except that 
the obligations created by a forward 
starting repo begin on a day after the 
day that the transaction is executed. 

addition, GSCC and the BMA 
stated that the forward starting repos 
that would be cleared through the GCF 
Repo service are covered by the 
Treasury Amendment. GSCC stated that 
forward starting repos are transactions 
in government securities because they 
obligate the parties to purchase and sell 
specified government securities on 
specified dates. The BMA stated that 
market participants understand that the 
Treasury Amendment applies to 
transactions in and in any way 
involving government securities (as long 
as the transactions do not involve the 


sale of such securities for future 
delivery conducted on an organized 
exchange). Moreover, GSCC and the 
BMA stated that the facilities of 
interdealer brokers should not be 
considered boards of trade because they 
are not formally organized exchanges. 


III. Discussion 


Under Section 19(b) of the Act,*5 the 
Commission is required to approve a 
proposed rule change of a clearing 
agency if it finds that the proposed rule 
change is consistent with the Act and 
the rules and regulations thereunder. In 
reviewing GSCC’s proposal under this 
standard, the Commission has looked 
primarily to Section 17A(b)(3) of the 
Act.16 This section requires, among 
other things, that the rules of a clearing 
agency be designed to promote the 
prompt and accurate clearance and 
settlement of securities transactions and 
to remove impediments to and perfect 
the mechanism of a national system for 
prompt and accurate clearance and 
settlement of securities transactions. 

The market in repo transactions 
involving government securities, 
including general collateral repos, is 
already well established. The proposed 
rule change would expand the types of 
repo transactions that can be processed 
through GSCC. As a result, the 
Commission believes that the proposed 
rule change is consistent with GSCC’s 
obligations under Section 17A(b)(3) 
because it should provide a more 
efficient method for the clearance and 
settlement of general collateral repo 
transactions in government securities. 
Specifically, the Commission believes 
that the use of the GCF Repo service 
should reduce exposure to counterparty 
default, increase payment netting, and 
apply advance clearing and risk 
management practices to the market in 
general collateral repos. Accordingly, 
the Commission believes that the rule 
change should enable GSCC to help 
facilitate the prompt and accurate 
clearance and settlement of general 
collateral repos involving U.S. 
Government securities and to remove 
impediments to and help perfect the 
mechanism of the national clearance 
and settlement system for securities 
transactions. 

The comment letters that the 
Commission received from CBOT and 
CME raised a question as to whether 
some of the repos that will be processed 
through the GCF Repo service are 
futures subject to the CFTC’s 
jurisdiction. The BMA and GSCC 
asserted that forward starting repos are 


1515 U.S.C. 7s. 
16 15 U.S.C. 7q-1(b)(3). 


distinct from futures, and even if futures 
they would be exempt from CFTC 
jurisdiction. CBOT and CME urged the 
Commission to defer action until the 
CFTC had an opportunity to address the 
question. The CFTC requested that the 
Commission defer final action until the 
CFTC had an opportunity to review 
whether the proposal “raise[d] legal 
issues under the Commodity Exchange 
Act.” The CFTC’s Division of Trading & 
Markets has advised the Commission 
that it has no further comment on the 
GCF Repo service or the transactions 
that will be processed through it. 


IV. Conclusion 


On the basis of the foregoing, the 
Commission finds that the proposal is 
consistent with the requirements of the 
Act and in particular with the 
requirements of Section 17A of the Act 
and the rules and regulations 
thereunder. 

It is therefore ordered, pursuant to 
Section 19(b)(2) of the Act, that the 
proposed rule change (File No. SR— 
GSCC~98-02) be and hereby is 
approved. 

For the Commission by the Division of 


Market Regulation, pursuant to delegated 
authority.17 


Margaret H. McFarland, 

Deputy Secretary. 

[FR Doc. 98—29620 Filed 11—4—98; 8:45 am] 
BILLING CODE 8010-01-M 


SECURITIES AND EXCHANGE 
COMMISSION 


[Release No. 34-40624; File No. SR-OCC-— 
98-06] 


Self-Regulatory Organizations; The 
Options Ciearing Corporation; Notice 
of Filing of a Proposed Rule Change 
Relating to Market Coordination in the 
Application of Circuit Breakers 


October 30, 1998. 


Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934 
(“‘Act’’),? notice is hereby given that on 
June 9, 1998, The Options Clearing 
Corporation (““OCC”’) filed with the 
Securities and Exchange Commission 
(“Commission”) and on July 23, 1998 
and October 27, 1998, amended the 
proposed rule change as described in 
Items I, II, and III below, which items 
have been prepared primarily by OCC. 
The Commission is publishing this 
notice to solicit comments on the 
proposed rule change. 


1717 CFR 200.30—3(a)(12). 
115 U.S.C. 78s(b)(1). 
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I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 


The proposed rule change would 
provide OCC with the authority to 
adjust margin requirements with respect 
to cross-margined accounts in the event 
of an asynchronized application of 
circuit breakers by the securities and 
futures exchanges. 


II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 


In its filing with the Commission, 
OCC included statements concerning 
the purpose of and basis for the 
proposed rule change and discussed any 
comments it received on the proposed 
rule change. The text of these statements 
may be examined at the places specified 
in Item IV below. OCC has prepared 
summaries, set forth in sections (A), (B), 
and (C) below, of the most significant 
aspects of such statements.? 


(A) Self-Regulatory Organization's 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 


OCC believes there are no assurances 
that the application of trading halts or 
“circuit breakers” will be coordinated 
among the securities markets and the 
stock index futures markets. According 
to OCC, the securities markets could 
reopen after a significant market decline 
while trading in stock index futures 
remained halted. A a result, OCC 
believes that the closing prices used by 
the futures markets to determine 
variation margin on index futures and 
the closing prices of futures options may 
lose their theoretical relationship to the 
closing prices of related index option 
contracts. Under such circumstances 
OCC’s margin calculation for cross- 
margined accounts may either 
overestimate or underestimate the actual 
risk of the cross-margined positions. 

Under the proposed rule change, OCC 
will have plenary authority to take 
whatever actions that it deems 
appropriate to adjust margins with 
respect to cross-margined accounts 
when futures and options markets have 
become delinked as a result of an 
asynchronized application of circuit 
breakers in the futures and securities 
options markets. 

OCC has submitted comments 
regarding asynchronized application of 
circuit breakers to the Commission with 
respect to the amendments to New York 


2 The Commission has modified the text of the 
summaries prepared by OCC. 


Stock Exchange (“NYSE”) Rule 80B.3 In 
its comment letter, OCC noted that the 
amended Rule 80B would permit the 
securities markets to reopen after a 
trading halt and continue to trade in the 
range of twenty to thirty percent down 
while the rules of the Chicago 
Mercantile Exchange (“CME”) would 
not permit index futures contracts to 
trade below twenty percent down. 
Moreover, OCC noted that CME 
variation settlements would be based on 
the limit price, potentially resulting in 
inconsistent closing prices in the two 
markets. 


As a result of the potentially disparate 
application of the circuit breaker rules, 
OCC believes that it is necessary to have 
the authority to address as best it can 
the distortions in risk calculations and 
settlement values that could result with 
respect to cross-margined accounts. 
OCC believes that it has been able to 
identify certain actions it might take in 
the exercise of its authority. However, 
OCC also believes that it is presently 
unable to ascertain each and every type 
of action that it might need to take in 
the event of asynchronized application 
of circuit breakers. 

OCC believes that the proposed rule 
change is consistent with the purposes 
and requirements of Section 17A of the 
Act in that it is designed to address the 
potential problems caused by a lack of 
coordination among markets in the 
application of circuit breakers. OCC 
believes that the authority to address 
distortions in risk calculation and 
settlement values when there is an 
asynchronized application of circuit 
breakers should promote the protection 
of investors and the safety of the 
national system for the clearance and 
settlement of securities transactions. 


(B) Self-Regulatory Organization’s 
Statement on Burden on Competition 


OCC does not believe that the 
proposed rule change would impose any 
material impact on competition. 


(C) Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants or Others 


Written comments were not and are 
not intended to be solicited with respect 
to the proposed rule change, and none 
have been received. 


3 Securities Exchange Act Release No. 39846 
(April 9, 1998), 63 FR 18477 (April 15, 1998) (order 
approving NYSE’s proposed rule change). OCC’s 
comment letter is attached to OCC’s filing of this 
proposed rule change which is available for 
inspection and copying at the Commission’s Public 
Reference Room and through OCC. 

415 U.S.C. 78q-1. 


Ill. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 


Within thirty-five days of the date of 
publication of this notice in the Federal 
Register or within such longer period (i) 
as the Commission may designate up to 
ninety days of such date if it finds such 
longer period to be appropriate and 
publishes its reasons for so finding or 
(ii) as to which OCC consents, the 
Commission will: 

(A) By order approve such proposed 
rule change or 


(B) Institute proceedings to determine 
whether the proposed rule change 
should be disapproved. 


IV. Solicitation of Comments 


Interested persons are invited to 
submit written data, views, and 
arguments concerning the foregoing, 
including whether the proposed rule 
change is consistent with the Act. 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission, 450 Fifth Street, NW., 
Washington, DC 20549. Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. § 552, will be 
available for inspection and copying in 
the Commission’s Public Reference 
Section, 450 Fifth Street, NW., 
Washington, DC 20549. Copies of such 
filing also will be available for 
inspection and copying at the principal 
office of OCC. All submissions should 
refer to File No. SR-OCC-98—06 and 
should be submitted by November 27, 
1998. 


For the Commission by the Division of 
Market Regulation, pursuant to delegated 
authority.5 
Margaret H. McFarland, 

Deputy Secretary. 
[FR Doc. 98—29623 Filed 114-98; 8:45 am] 
BILLING CODE 8010-01-M 


517 CFR 200.30—3(a)(12). 
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OFFICE OF THE UNITED STATES 
TRADE REPRESENTATIVE 


[Docket No. 301-115] 


Section 304 Determination: Korean 
Barriers to Auto imports 


AGENCY: Office of the United States 
Trade Representative. 

ACTION: Notice of determination under 
section 304 of the Trade Act of 1974, as 
amended. 


SUMMARY: Having concluded the 
investigation undertaken pursuant to 
section 302 of the Trade Act of 1974, as 
amended (‘Trade Act’’), the United 
States Trade Representative (‘“‘USTR”) 
has determined pursuant to section 
304(a)(1)(A)(ii) of the Trade Act that 
certain acts, policies, and practices of 
the Government of the Republic of 
Korea related to exports of U.S. motor 
vehicles to the Korean market are 
unreasonable and discriminatory and 
burden or restrict U.S. commerce. The 
Korean government, however, has 
agreed to take several measures to 
resolve the matters under investigation. 
Therefore, pursuant to section 
394(a)(1)(B) of the Trade Act, the USTR 
has determined that the appropriate 
action in this case is to terminate the 
investigation and to monitor under 
section 306 the Korean government’s 
implementation of these measures to 
eliminate those acts, policies, and 
practices. 

EFFECTIVE DATE: October 20, 1998. . 
FOR FURTHER INFORMATION CONTACT: 
Mary Latimer, Director of Korean 
Affairs, Office of Asia and the Pacific, 
(202) 395-3077. 

SUPPLEMENTARY INFORMATION: On 
October 1, 1997, pursuant to Executive 
Order No. 12901 of March 3, 1994, as 
extended by Executive Order No. 12973 
of September 27, 1995, regarding the 
“Super 301” annual review, the USTR 
identified as a “priority foreign country 
practice” the Government of the 
Republic of Korea’s barriers to auto 
imports. On October 20, 1997, also 
pursuant to Executive Orders 12901 and 
12973, the USTR initiated an 
investigation under section 302(b)(1)(A) 
of the Trade Act (19 U.S.C. 2412) with 
respect to certain acts, policies, and 
practices of the Korean government that 
pose barriers to imports of U.S. motor 
vehicles into the Korean market. 

On October 28, 1997, (62 FR 55843), 
the USTR invited written comments on 
the acts, policies and practices of the 
Korean government that were the 
subject of this investigation, including 
the amount of burden or restriction on 
U.S. commerce caused by these acts, 


policies and practices, and the 
determinations required under section 
304 of the Trade Act regarding whether 
they are actionable under section 301, 
and if affirmative, the appropriate 
action, if any, to take in response. 

During the course of this 
investigation, the U.S. and Korean 
governments held a series of 
consultations on the matters under 
investigation. Specific Korean 
government practices raised during the 
consultations included an array of 
cumulative tariff and tax disincentives 
that have a discriminatory effect on 
imports, onerous and costly standards 
and certification procedures, financing 
restrictions, and a climate of bias against 
imported vehicles. While some of these 
barriers were addressed in a 1995 
bilateral agreement between the United 
States and Korea, implementation of 
that agreement had been disappointing, 
especially as new practices had been 
introduced that undermined the 1995 
agreement. Also discussed during the 
consultations was the application of the 
market economic reform measures that 
Korea is undertaking to the operation of 
the Korean motor vehicle sector. 

On October 20, 1998, the United 
States and Korea concluded a 
Memorandum of Understanding (MOU) 
to improve market access of U.S. and 
other foreign motor vehicles to the 
Korean market. The new MOU 
addresses certain acts, policies, and 
practices that are unreasonable and 
discriminatory and burden or restrict 
U.S. commerce and were the subject of 
the section 301 investigation. 
Specifically, the MOU provides that the 
Government of the Republic of Korea 
will: 

(a) Reduce specific motor vehicle- 
related taxes that have significantly 
increased, in comparison to Korean 
vehicles, the purchase price of and cost 
of retaining foreign motor vehicles, 
including: a 30 percent reduction in the 
Special Consumption tax until at least 
July 2005, and a 40 percent reduction in 
the rate applied to U.S.-type vehicles 
under the Annual Motor Vehicle 
Registration tax; not increase the tax 
differentials between engine- 
displacement based categories; 
eliminate an Education tax and the 
Rural Development tax on motor 
vehicles in Korea; equalize the Subway 
Bond purchase and revenue 
requirements for Korean and domestic 
foreign motor vehicles within engine- 
displacement categories; and, in the 
longer term, simplify Korea’s motor 
vehicle tax structure and reduce the tax 
burden on Korea motor vehicle 
purchases; 


(b) Lower Korea’s WTO tariff bindings 
on motor vehicles from 80% to its 
current applied rate of 8% and actively 
participate in future multilateral 
negotiations aimed at reducing or 
eliminating tariffs in this sector; 

(c) Revise standards and certification 
procedures that have imposed increased 
costs and time delays on imported 
motor vehicles through redundant 
testing and excessive documentation 
requirements through a number of 
actions, including: institution of a self- 
certification system by 2002 that will 
allow U.S. manufacturers to certify 
compliance of their own products with 
Korean safety standards; acceptance of 
U.S. headlamp standards; and 
significant streamlining of the current 
safety and environmental standards 
certification system; 

(d) Institute an expeditious and 
efficient secured financing system for 
the purchase of motor vehicles that wiil 
enable Korean consumers to more easily 
finance purchases of U.S. vehicles; and 

(e) Continue government efforts to 
improve public perception of imports 
by: addressing instances of anti-import 
activity targeting foreign motor vehicles, 
such as discriminatory use of tax audits; 
encouraging equal treatment of foreign 
and Korean motor vehicles; and actively 
promoting Korean understanding of the 
benefits of free and open trade and 
competition; Sport utility vehicles and 
minivans are specifically included in 
the scope of the MOU. 

The MOU also sets forth goals and 
general policies, including the goals of 
substantially increasing market access 
for foreign motor vehicles in Korea and 
establishing conditions so that the 
Korean motor vehicle sector operates 
according to market principles. In that 
regard, the Korean government 
confirmed that it is implementing a 
wide range of economic reform 
measures, including structural reforms 
of the financial and corporate sectors, 
and that it expects these reforms will 
create a dramatic change in the Korean 
business environment and contribute to 
a more market-oriented and transparent 
Korean motor vehicle industry. 


Section 304 Determination 
(1) Korea’s Acts, Policies, and Practices 


Having concluded the investigation 
undertaken pursuant to section 302 of 
the Trade Act and on the basis of 
consultations with the Government of 
the Republic of Korea, the affected U.S. 
industry, and the relevant private sector 
advisory committees, the USTR has 
determined pursuant to section 
304(a)(1)(A)(ii) of the Trade Act that 
certain acts, policies, and practices of 
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the Korean government related to 
exports of U.S. motor vehicles to the 
Korean market are unreasonable and 
discriminatory and burden or restrict 
U.S. commerce. 


(2) U.S. Action 


The Government of the Republic of 
Korea has agreed to take several 
measures, described above, to resolve 
the matters under investigation. 
Therefore, pursuant to section 
304(a)(1)(B) of the Trade Act, the USTR 
has determined that the appropriate 
action in this case is to terminate the 
investigation and to monitor under 
section 306 the Korean government’s 
implementation of these measures to 
eliminate those acts, policies, and 
practices. 

Joanna K. Mcintosh, 

Chairman, Section 301 Committee. 

[FR Doc. 98-29681 Filed 11-4—98; 8:45 am] 
BILLING CODE 3190-01-M 


DEPARTMENT OF TRANSPORTATION 


Federal Highway Administration 
[Docket No. FHWA-98-4671] 


Notice of Request for Clearance of a 
New Information Collection: Local 
Technical Assistance Program Extent 
of Coverage 


AGENCY: Federal Highway 
Administration (FHWA), DOT. 


ACTION: Notice and request for 
comments. 


SUMMARY: In accordance with the 
requirement in section 3506(c) (2)(A) of 
the Paperwork Reduction Act of 1995, 
this notice announces the intention of 
the FHWA to request the Office of 
Management and Budget (OMB) to 
approve a new information collection 
related to the Local Technical 
Assistance Program (LTAP) which 
provides for training, technology 
transfer and technical assistance to local 
and tribal government transportation 
providers. This information collection 
will be in the form of a survey that will 
document the extent of coverage of the 
LTAP and provide a baseline from 
which to measure the Program’s 
progress in expanding that coverage 
between now and the year 2002. 

DATES: Comments must be submitted on 
or before January 4, 1999. 

ADDRESSES: All signed, written 
comments should refer to the docket 
number that appears in the heading of 
this document and must be submitted to 
the Docket Clerk, U.S. DOT Dockets, 
Room PL—401, 400 Seventh Street, SW., 


Washington, DC 20590-0001. All 
comments received will be available for 
examination at the above address 
between 10:00 a.m. to 5:00 p.m., e.t., 
Monday through Friday, except Federal 
holidays. Those desiring notification of 
receipt of comments must include a self- 
addressed, stamped envelope or 
postcard. 


FOR FURTHER INFORMATION CONTACT: Dr. 
Anna K. Bennett, LTAP Project 
Manager, (415) 744-2616, Federal 
Highway Administration, Western 
Resource Center, 201 Mission Street, 
Suite 2100, San Francisco, CA 94105. 
Office hours are from 7:30 a.m. to 4:00 
p-m., p.t., Monday through Friday, 
except Federal holidays. 
SUPPLEMENTARY INFORMATION: 

Title: Local Technical Assistance 
Program Extent of Coverage 

OMB Number: 

Background: The LTAP has 
established a network of 57 technology 
transfer centers at universities and state 
highway agencies for the purpose of 
improving the skills and knowledge of 
local and tribal transportation providers 
through training, technical assistance 
and technology transfer. The LTAP 
Strategic Plan, adopted in 1997, calls for 
increasing usage of the program to 75 
percent of local and tribal governments 
by the year 2002. Information is needed 
to document the extent to which local 
and tribal transportation agencies 
recognize, utilize, and are satisfied with 
the services provided by their LTAP 
Centers. The information will establish 
the baseline from which progress 
towards the goal of increasing coverage 
to 75 percent of all local and tribal 
transportation agencies will be 
measured. 

The information will be collected 
through a mail survey. Respondents will 
be asked to complete a brief, 
standardized questionnaire asking if 
employees of their agency are aware of 
the existence of their local or tribal 
LTAP Center, have read its newsletter, 
attended training sessions or utilized 
other technology transfer services 
provided by the Center within the past 
year, and their satisfaction with those 
services. 

Information will be coliected from a 
simple random sample of all local and 
tribal governments in the U.S. In order 
to sample the population of local and 
tribal governments in the United States 
and Puerto Rico with +/—three percent 
error at 95 percent confidence, 1,100 
surveys need to be completed. Based on 
responses to an earlier LTAP study, a 17 
percent response rate to the mail survey 
is anticipated. Therefore, questionnaires 
will be mailed to 6,500 randomly 


selected employees of local and tribal 
governments to ensure obtaining 1,100 
completed survey forms. 

The results of the survey will be 
retained by the Office of Technology 
Applications for comparison with the 
results of a subsequent collection in 
2002. The results of the survey will also 
be presented in a report for 
dissemination to LTAP partners, 
including national associations, state 
departments of transportation, LTAP 
centers, and local and tribal 
governments. 

Respondents: Employees of local and 
tribal government transportation 
providers. 

Estimated average burden per 
response: 20 minutes to read and 
respond to the mail survey. 

stimated total annual Burden: 367 
hours. 

Frequency: The survey will be 
conducted once for a baseline 
measurement and again in the year 2002 
to measure progress. 

Public comments invited: Interested 
parties are invited to send comments 
regarding any aspect of this information 
collection, including, but not limited to: 
(1) the necessity and utility of the 
information collection for the proper 
performance of the functions of the 
FHWA; (2) the accuracy of the estimated 
burden; (3) ways to enhance the quality, 
utility, and clarity of the collected 
information; and (4) ways to minimize 
the collection burden without reducing 
the quality of the collected information. 
Comments submitted in response to this 
notice will be summarized and/or 
included in the request for OMB’s 
clearance of this information collection. 

Electronic access: Internet users can 
access all comments received by the 
U.S. DOT Dockets, Room PL—401, by 
using the universal resource locator 
(URL): http://dms.dot.gov. It is available 
24 hours each day, 365 days each year. 
Please follow the instructions online for 
more information and help. 

An electronic copy of this document 
may be downloaded using a modem and 
suitable communications software from 
the Government Printing Office 
Electronic Bulletin Board Service at 
telephone number 202-512-1661. 
Internet users may reach the Federal 
Register’s home page at http:// 
www.nara.gov/fedreg and the 
Government Printing Office’s database 
at: http://www.access.gpo.gov/nara. 

Authority: 23 U.S.C. Section 504. 

Issued on: October 28, 1998 
George S. Moore, Jr., 

Associate Administrator for Administration. 
[FR Doc. 98-29617 Filed 114-98; 8:45 am] 
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DEPARTMENT OF TRANSPORTATION 
Federal Highway Administration 


Environmental impact Statement: 
Jackson County, Missouri 


AGENCY: Federal Highway 
Administration (FHWA); DOT. 
ACTION: Notice of intent. 


SUMMARY: The FHWA is issuing this 
notice to advise the public that an 
environmental impact statement (EIS) 
will be prepared for proposed 
improvements to the transportation 
system in Jackson County, Missouri. 
FOR FURTHER INFORMATION CONTACT: Mr. 
Donald Neumann, Programs Engineer, 
FHWA Division Office, 209 Adams St., 
Jefferson City, MO 65101, Telephone: 
(573) 636-7104 or Mr. Steve Noble, 
Manager, Long Range Transportation 
Planning, Mid-America Regional 
Council, 600 Broadway, Suite 300, 
Kansas City, MO 65105, Telephone: 
(816) 474-4240. 

SUPPLEMENTARY INFORMATION: The 
FHWA, in cooperation with the Mid- 
America Regional Council (MARC), will 
prepare an EIS for proposed 
improvements to the transportation 
system in Jackson County, Missouri. 
Improvements to the corridor are 
considered necessary to provide for a 
safe and efficient transportation 
network. 

MARC initiated a Major Investment 
Study (MIS) in April 1997 to identify 
and evaluate potential transportation 
improvements in the Missouri River 
Corridor. The area studied during the 
MIS is generally located along the 
Missouri River in Clay and Jackson 
Counties. The boundaries of the study 
area were I-70 on the south, I-35 on the 
west, N. 48th Street on the north, and 
M-7 on the east. The east-west distance 
of the study area is approximately 17 
miles. The north-south distance ranges 
from six miles on the eastern end to 
approximately 10 miles on the western 
end. Major Routes studied included M- 
210, U.S. 24, M—78, M—12, Chouteau 
Trafficway, Front Street, and the 
proposed Little Blue and South 
Riverfront Expressways. As a result of 
the MIS, this EIS will address the 
impacts associated with improvements 
on Front Street between I-29/35 and I- 
435, improvements on the Chouteau 
Trafficway between I-35 and Front 
street (excluding the Chouteau Bridge 
which is currently under construction), 
and construction of the South Riverfront 
and Little Blue River Expressways. 

The goals of the proposed project 
established during the MIS include: 1) 
improve the safety of the Missouri River 


Corridor facilities; 2) improve mobility 
in the Missouri River Corridor; 3) 
facilitate the development of an 
efficient, integrated transportation 
system; 4) support economic 
development; 5) manage the 
transportation system to maximize the 
return on the Region’s investment in 
highway and transit networks; 6) 
maintain or improve the quality of the 
natural environment, and 7) enhance 
quality of life. A location study will run 
concurrently with the preparation of the 
EIS. It will advance both “build” and 
“no build” alternatives for evaluation by 
the EIS. 

The scoping process, which began 
during the-MIS, will continue with 
appropriate federal, state, local agencies, 
private organizations and citizens who 
have previously expressed or are known 
to have interest in this proposal. 
Preliminary information has been issued 
to local officials and other interested 
parties. Additional public meetings will 
be held to further engage the regional 
community in the decisionmaking 
process and to obtain public comment. 
A public hearing will be held to present 
the findings of the DEIS. The DEIS will 
be available for public and agency 
review and comment prior to the public 
hearing. 

To ensure that the full range of issues 
related to this proposed action are 
addressed and all significant issues 
identified, comments and suggestions 
are invited from all interested parties. 
Comments or questions concerning this 
proposed action and the EIS should be 
directed to the FHWA or MARC at the 
addresses provided above. 


(Catalog of Federal Domestic Assistance 
Number 20.205, Highway Planning 

and Construction. The regulations 

implementing Executive Order 12373 

regarding intergovernmental consultation on 

Federal programs and activities apply to this 

program). 

Issued: October 27, 1998. 

Donald L. Neumann, 

Programs Engineer, Jefferson City. 

[FR Doc. 98—29674 Filed 11-4—98; 8:45 am] 

BILLING CODE 4910-22-M 


UNITED STATES INFORMATION 
AGENCY 


Development of an Educational 
Advisers Reference Tool and Research 
Service for Overseas U.S. Educational 
Advising Centers 


ACTION: Notice—request for proposals. 


SUMMARY: The Advising and Student 
Services Branch of the United States 
Information Agency’s Bureau of 


Educational and Cultural Affairs 
announces an open competition for an 
assistance award. Public or private non- 
profit organizations meeting the 
provisions described in IRS regulation 
26 CFR 1.501(c)(3)—1 may apply. In 
collaboration with the United States 
Information Agency (USIA), the 
organization should produce an 
educational advisers reference tool to 
provide timely and in-depth 
information on trends and 
developments in U.S. higher education 
and other issues and topics relevant to 
the USIA-affiliated overseas educational 
advising and information centers. The 
organization will also answer reference 
inquiries from USIA-designated 
educational advising offices overseas. 
USIA anticipates awarding up to 
$90,000 to one organization for these 
activities. 
Overview 

In the interest of providing this 
material in a broad and timely manner, 
USIA encourages submissions that 
propose delivery via electronic (e.g. 
web, e-mail) as well as traditional print 
means. The proposal should illustrate 
how the organization will produce an 
internet website, e-mail format, and/or 
print version to provide timely and in- 
depth information for the staff of the 
USIA-affiliated overseas educational 
advising and information centers which 
provide accurate, unbiased information 
on, and advise foreign nationals about, 
opportunities for studying in the United 
States. The information should be 
centered on an overall theme related to 
trends and developments in 
international student mobility, the 
practice of educational advising, or U.S. 
higher education which will enhance 
the guidance given by overseas 
educational advisers to international 
students and others who inquire about 
opportunities for studying in the United 
States. 
Guidelines 

The website must be designed in a 
user-friendly fashion, with an index of 
topics, and ideally in a format that can 
be shared directly with students with 
minimal repackaging by the adviser. If 
necessary, the website may be password 
protected. E-mail issues of timely topics 
must be distributed regularly. If a print 
version is produced, the organization 
should describe what publishing 
capacity will be used to assure that each 
issue (at least 32 pages) is produced 
quickly and efficiently (at least four 
times a year) in an attractive typeset 
quality format. 

In addition, funds will be awarded to 
enable the recipient to perform 
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supplemental research to provide in- 
depth responses to inquiries from USIA- 
affiliated educational advisers overseas. 
Answers to questions of general interest 
should be posted on the website. 

The website and/or print version must 
acknowledge that its contents were 
developed, in part, under a grant from 
the Bureau of Educational and Cultural 
Affairs of the U.S. Information Agency. 
USIA reserves the right to use all 
materials produced for noncommercial 
purposes of educational advancement 
outside the U.S. 


Proposed Budget 

A comprehensive line item budget 
should be submitted together with the 
proposal. The budget should not exceed 
$90,000 for the development of the 
website/e-mail/print version and 
research service. Grants awarded to 
eligible organizations with less than 
four years of experience in conducting 
international educational programs will 
be limited to a total of $60,000. For both 
electronic and/or print versions, 
applicants may sell subscriptions and 
use advertising to offset production 
costs in excess of the grant. 

The applicant is required to submit a 
comprehensive line item budget, based 
on the specific guidance in the 
Solicitation Package. There must be a 
summary budget as well as a break- 
down of the administrative budget. 
USIA’s grant assistance will not exceed 
$90,000. Of this amount, not more than 
$27,000 may be attributed to overhead 
expenses. The $90,000 is expected to 
constitute only a portion of the total 
project funding. Cost sharing is required 
and the proposal should list other 
anticipated sources of support. Grant 
applications should demonstrate 
financial and in-kind support. 

Allowable costs for the program 
include the following: 

(1) Salaries and fringe benefits 

(2) Website design costs, printing, 
utilities, and other direct costs 

(3) Indirect expenses, auditing costs 

Applicants should refer to the 
Solicitation package for complete 
budget guidelines and formatting 
instructions. 


Review Process 


USIA will acknowledge receipt of all 
proposals and will review them for 
technical eligibility. Proposals will be 
deemed ineligible if they do not fully 
adhere to the guidelines stated herein 
and in the Solicitation Package. Eligible 
proposals will be forwarded to panels of 
USIA officers for advisory review. All 
eligible proposals will be reviewed by 
the Agency contracts office, as well as 


the USIA Area Offices and the USIA 


posts overseas, where appropriate. 
Proposals may also be reviewed by the 
Office of the General Counsel or by 
other Agency elements. Funding 
decisions are at the discretion of the 


USIA Associate Director for Educational 


and Cultural Affairs. Final technical 
authority for grant awards resides with 
USIA’s contracting officer. 


Review Criteria 

Technically eligible applications will 
be competitively reviewed according to 
the criteria stated below. These criteria 
are not rank ordered and all carry equal 
weight in the proposal evaluation: 


1. Program Planning 


Proposals should exhibit originality, 
substance, precision, and relevance to 
design a website and e-mail system, 
and/or produce a publication which 
will successfully address the needs for 
timely information and in-depth and 
balanced exploration of issues and 


topics important to overseas educational 


advisers. In addition, the proposal 
should illustrate the resources and 
professional contacts necessary to 
respond in a timely manner to inquiries 
by overseas educational advisers are 
available. 


2. Institution 's Track Record/Ability 


Proposals should demonstrate an 
institutional record of successful 
programs, including responsible fiscal 
management and full compliance with 
all reporting requirements for past 
Agency grants as determined by USIA’s 
Office of Contracts. Proposed personnel 
and institutional resources should be 


adequate and appropriate to achieve the 


program goals. 
3. Demonstrated Ability 


Proposals should clearly demonstrate 
how the institution will meet the 
program ’s objectives and plan. The 
proposal should describe technological 
and editorial capability. 


4. Project Evaluation 


Proposal should provide a plan for 
evaluation by the grantee institution, 
including periodic progress reports at 
the end of the grant cycle, as well as 
intermediate reports. 


5. Cost-Effectiveness 


The overhead and administrative 
components of the proposal, including 
salaries, should be kept as low as 


possible. All other items should be 
necessary and appropriate. 


6. Cost-Sharing 
Proposals should maximize cost- 


sharing through other private sector 


support as well as institutional direct 
funding contributions. For both 
electronic and/or print versions, 
applicants may sell subscriptions and 
use advertising to offset production 
costs in excess of the grant. 


7. Support of Diversity 


Proposals should demonstrate the 
recipient’s commitment to promoting 
the awareness and understanding of 
diversity, and should expose readers to 
the widest possible range of views and 
approaches to U.S. higher education. 
Attention should be given to printing 
articles relating to different kinds of 
schools and universities from various 
regions of the U.S. 


Authorization 


Overall grant making authority for 
this program is contained in the Mutual 
Educational and Cultural Exchange Act 
of 1961, Public Law 87-256, as 
amended, also known as the Fulbright- 
Hays Act. The purpose of the Act is “to 
enable the Government of the United 
States to increase mutual understanding 
between the people of the United States 
and the people of other countries * * *; 
to strengthen the ties which unite us 
with other nations by demonstrating the 
educational and cultural interests, 
developments, and achievements of the 
people of the United States and other 
nations* * *and thus to assist in the 
development of friendly, sympathetic 
and peaceful relations between the 
United States and the other countries of 
the world.” 

Programs and projects must conform 
with Agency requirements and 
guidelines outlined in the Solicitation 
Package. USIA projects and programs 
are subject to the availability of funds. 


Announcement Name and Number 


All communications with USIA 
concerning this announcement should 
refer to the above title and reference 
number E/ASA-99-08. 


Deadline for Proposal 


All copies must be received at the 
U.S. Information Agency by 5 p.m. 
Washington, D.C. time on December 16, 
1998. Faxed documents will not be 
accepted, nor will documents 
postmarked on December 16, 1998 but 
received at a later date. It is the 
responsibility of each applicant to 
ensure that proposals are received by 
the above deadline. Grant should begin 
April 1, 1999 and run through March 
31, 2000. 

FOR FURTHER INFORMATION CONTACT: 
Advising and Student Services, E/ASA, 


-Room 349, U.S. Information Agency, 


301 4th Street, S.W., Washington, D.C. 
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20547, Tel: (202) 619-5549, Fax: (202) 
401-1433, E-mail: aprince@usia.gov. 
Potential applicants are encouraged to 
contact the program office to request an 
Application Package, which includes 
more detailed award criteria; all 
application forms, and guidelines for 
preparing proposals, including specific 
criteria for preparation of the proposal 
budget. Please specify the USIA 
Program Officer, Ann Prince, on all 
inquiries and correspondences. 
Interested applicants should read the 
complete Federal Register 
announcement before addressing 
inquiries to E/ASA or submitting their 
proposals to the United States 
Information Agency. Once the RFP 
deadline has passed, the Bureau of 
Educational and Cultural Affairs may 
not discuss this competition in any way 
with applicants until after the Bureau 
proposal review process has been 
completed. 
Submissions 

Applicants must follow all 
instructions given in the Solicitation 
Package. The original and ten copies of 
the complete application, plus one extra 
copy of the cover sheet, should be sent 
to: U.S. Information Agency, Ref.: E/ 
ASA-99--08, Office of Grants 
Management, E/XE, Room 326, 301 4th 
Street, S.W., Washington, D.C. 20547. 


Diversity Guidelines 


Pursuant to the Bureau’s authorizing 
legislation, programs must maintain a 
non-political character and should be 
balanced and representative of the 
diversity of American political, social, 
and cultural life. “Diversity” should be 
interpreted in the broadest sense and 
encompass differences including, but 
not limited to ethnicity, race, gender, 
religion, geographic location, socio- - 
economic status, and physical 
challenges. Applicants are strongly 
encouraged to adhere to the 
advancement of this principle both in 
program administration and in program 
content. Please refer to the review 
criteria under the “Support for 
Diversity” section for specific 
suggestions on incorporating diversity 
into the total proposal. Public Law 104— 
319 provides that “‘in carrying out 
programs of educational and cultural 
exchange in countries whose people do 
not fully enjoy freedom and 
democracy,” USIA “shall take 
appropriate steps to provide 
opportunities for participation in such 
programs to human rights and 
democracy leaders of such countries.” 
Proposals should reflect advancement of 
this goal in their program contents, to 
the full extent deemed feasible. 


Year 2000 Compliance Requirement 
Requirement) 

The Year 2000 (Y2K) issue is a broad 
operational and accounting problem 
that could potentially prohibit 
organizations from processing 
information in accordance with Federal 
management and program specific 
requirements including data exchange 
with USIA. The inability to process 
information in accordance with Federal 
requirements could result in grantees’ 
being required to return funds that have 
not been accounted for properly. 

USIA therefore requires all 
organizations use Y2K compliant 
systems including hardware, software, 
and firmware. Systems must accurately 
process data and dates (calculating, 
comparing and sequencing) both before 
and after the megane of the year 2000 
and correctly adjust for leap years. 

Additional se addressing the 
Y2K issue may be found at the General 
Services Administration’s Office of 
Information Technology website at 
http://www. itpolicy.gsa.gov. 

Notice 

The terms and conditions published 
in this RFP are binding and may not be 
modified by any USIA representative. 
Explanatory information provided by 
the Agency that contradicts published 
language will not be binding. Issuance 
of the RFP does not constitute an award 
commitment on the part of the 
Government. The Agency reserves the 
right to reduce, revise, or increase 
proposal budget in accordance with the 
needs of the program and availability of 
funding. Final awards cannot be made 
until funds have been appropriated by 
Congress, allocated and committed 
through internal USIA procedures. 
Notification 

All applicant will be notified of the 
results of the review process on or about 
March 19, 1999. Awards will be subject 
to periodic reporting and evaluation 
requirements. 

Dated: October 29, 1998. 

John P. Loielio, 

Associate Director for Educational and 
Cultural Affairs. 

Notification 

All applicants will be notified of the 
results of the review process on or about 
March 19, 1999. Awards will be subject 
to periodic reporting and evaluation 
requirements. 

Judith Siegel, 

Deputy Associate Director for Educational 
and Cultural Affairs. 

{FR Doc. 98-29587 Filed 114-98; 8:45 am] 


BILLING CODE 8230-01-M 


DEPARTMENT OF VETERANS 
AFFAIRS 


[OMB Control No. 2900-New (OP&P)] 


Proposed Information Collection 
Activity: Proposed Collection; 
Comment Request 

AGENCY: Office of Policy and Planning, 
Department of Veterans Affairs. 
ACTION: Notice. 


SUMMARY: The Office of Policy and 
Planning (OP&P), Department of 
Veterans Affairs (VA), is announcing an 
opportunity for public comment on the 
proposed collection of certain 
information by the agency. Under the 
Paperwork Reduction Act (PRA) of 
1995, Federal agencies are required to 
publish notice in the Federal Register 
concerning each proposed collection of 
information, including each proposed 
new collection of information, and 
allow 60 days for public comment in 
response to the notice. This notice 
solicits comments on the information 
that will be collected by a survey 
concerning the VA’s three educational 
programs. 

DATES: Written comments and 
recommendations on the proposed 
collection. of information should be 
received on or before January 4, 1999. 
ADDRESSES: Submit written comments 
on the collection of information to 
Marcelle Habibion, Task Order Project 
Manager, Office of Assistant Secretary 
for Policy and Planning (008), 
Department of Veterans Affairs, 810 © 
Vermont Ave., NW, Washington, DC 
20420. Please refer to “OMB Control No. 
2900—NEW (OP&P)” in any 
correspondence. 

FOR FURTHER INFORMATION CONTACT: 
Marcelle Habibion at (202) 273-5058 or 
FAX (202) 273-5993. 

SUPPLEMENTARY INFORMATION: Under the 
PRA of 1995 (Public Law 104-13; 44 
U.S.C., 3501-3520), Federal agencies 
must obtain approval from the Office of 
Management and Budget (OMB) for each 
collection of information they conduct 
or sponsor. This request for comment is 
being made pursuant to Section 
3506(c)(2)(A) of the PRA. 

With respect to the following 
collection of information, the Office of 
Policy and Planning invites comments 
on: (1) whether the proposed collection 
of information is necessary for the © 
proper performance of VA’s functions, 
including whether the information will 
have practical utility; (2) the accuracy of 
VA’s estimate of the burden of the 
proposed collection of information; (3) 
ways to enhance the quality, utility, and 
clarity of the information to be 
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collected; and (4) ways to minimize the 
burden of the collection of information 
on respondents, including through the 
use of automated collection techniques 
or the use of other forms of information 
technology. 

Title: Program Evaluation of VA’s 
Education Programs. 

OMB Control Number: None assigned. 

Type of Review: New collection. 

Abstract: The purpose of this project 
is to assess the effectiveness and 
efficiency of three education programs 
administered by the Department of 
Veterans Affairs: Montgomery GI Bill 
(Title 38 U.S.C., Chapter 30); 
Montgomery GI Bill for Selected 
Reserves (Title 10 U.S.C., Chapter 1606); 
and Dependents’ Education Assistance 


(Title 38 U.S.C., Chapter 35). The 
telephone surveys wil] determine the 
extent to which each program meets its 
statutory intent and the expectations of 
veterans, school officials, legislators, 
and program officials. The surveys will 
also examine how well the programs are 
poised to meet the needs of veterans in 
the early 21st century and make 
recommendations as to how best to meet 
these needs. They will also make an 
independent, unbiased assessment and 
recommendation on a strategy to 
continue to deliver the best possible 
educational benefits and services at the 
least cost to all users of education 
benefits under these three programs 
administered by the Department of 
Veterans Affairs. 


Affected Public: Individuals or 
households—Business or other for 
profit. 


Estimated Annual Burden: 2,240 
hours. 


Estimated Time Per Respondent: 16 
minutes. 

Frequency of Response: One-time. 

Estimated Number of Respondents: 
8,400. 

Dated: October 15, 1998. 

By direction of the Secretary. 
Sandra S. McIntyre, 


Program Analyst Information Management 
Service. 


[FR Doc. 98—29598 Filed 11—4—98; 8:45 am] 
BILLING CODE 8320-01-P 
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Corrections 


Federal Register 
Vol. 63, No. 214 


Thursday, November 5, 1998 


This section of the FEDERAL REGISTER 
contains editorial corrections of previously 
published Presidential, Rule, Proposed Rule, 
and Notice documents. These corrections are 
prepared by the Office of the Federal 
Register. Agency prepared corrections are 
issued as signed documents and appear in 


the appropriate document categories 
elsewhere in the issue. 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Project No. 11509-000] 


City of Albany, OR; Notice of 
Availability of Final Environmental 
Assessment 

Correction 


In notice document 98—28939 
appearing on page 58032 in the issue of 
Thursday, October 29, 1998, the docket 


number heading should read as set forth 
above. 
BILLING CODE 1505-01-D 


DEPARTMENT OF THE INTERIOR 
Bureau of Land Management 


[ID-010-02-5700—10; IDI-32281] 


Notice of Realty ActionDI-32281; 
Direct Sale of Public Lands in Owyhee 
County, ID 


Correction 


In notice document 98—27697, 
beginning on page 55403, in the issue of 
Thursday, October 15, 1998, in the third 
column, under Boise Meridian, Idaho in 
the second line, “SW” should read 
“NW”. 

BILLING CODE 1505-01-D 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 

14 CFR Part 71 

[Airspace Docket No. 98-ACE-23] 
Establish Class E Airspace; Guthrie, IA 


Correction 


In rule document 98—26299 appearing 
on page 57588 in the issue of 
Wednesday, October 28, 1998, make the 
following corrections: 


§71.1 [Corrected] 

1. On page 57588, in the third 
column, in the airspace area description 
for Guthrie County Regional Airport, IA, 
“long. 94°25’07”W.” should read “long. 
94°26’07”W.”. 

2. On the same page, in the same 
column, in the paragraph after the 
airspace area descriptions, in the second 
line, “fee” should read ‘‘feet’’. 

BILLING CODE 1505-01-D 
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Final Guidelines for Implementation of 
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ENVIRONMENTAL PROTECTION 
AGENCY 


[FRL-6154-7] 


Final Guidelines for Implementation of 
the Drinking Water State Revolving 
Fund Program 


ACTION: Notice. 


SUMMARY: The Environmental Protection 
Agency (EPA) has published the Final 
Guidelines for the Drinking Water State 
Revolving Fund (DWSRF) program. The 
DWSRF program was established by the 
Safe Drinking Water Act (SDWA) 
Amendments of 1996, which were 
signed by President Clinton on August 
6, 1996. The SDWA authorizes $9.6 
billion for the DWSRF program and 
related programs under section 1452 
from fiscal year 1994 through fiscal year 
2003. For fiscal year 1997, EPA’s budget 
includes $1.275 billion for these 
programs. On a national level, the Office 
of Water is responsible for 
implementing the SDWA requirements, 
including the DWSRF program and 
related programs under section 1452. 
The document is being published today 
for the benefit and interest of the general 
public. 

DATES: The Final Guidelines were 
distributed to all State agencies with 
responsibility for the DWSRF program 
on February 28, 1997. 

ADDRESSES: Copies of the Final 
Guidelines for implementation of the 
DWSRF program are available from the 
Safe Drinking Water Act Hotline, 
telephone (800) 426-4791. Copies are 
also available from the Office of Water 
Resource Center (RC4100), U.S. EPA, 
401 M Street, SW, Washington, DC 
20460. The DWSRF Guidelines may also 
be obtained from the EPA Web Site at 
the URL address http://www.epa.gov/ 
OGWDW. 

FOR FURTHER INFORMATION CONTACT: The 
Safe Drinking Water Act Hotline, 
telephone (800) 426-4791. For technical 
inquiries, contact James Bourne, 
Drinking Water Implementation and 
Assistance Division, Office of Ground 
Water and Drinking Water, U.S. EPA, 
(4606), 401 M Street SW, Washington, 
DC 20460, telephone (202) 260-5557. 
SUPPLEMENTARY INFORMATION: The 
Drinking Water State Revolving Fund 
(DWSRF) program was established as a 
new section 1452 of the Safe Drinking 
Water Act (SDWA), 33 U.S.C. 300j-12, 
by the SDWA Amendments of 1996, 
Pub. L. 104-182, which were signed by 
President Clinton on August 6, 1996. 
The DWSRF is a State loan program, to 
be capitalized in large part by Federal 
contributions. Loans from the DWSRF 


must be made to protect public health 
and to achieve or maintain SDWA 
compliance. States have the flexibility 
to tailor DWSRF programs to address 
local needs as long as the programs meet 
the minimum Federal requirements in 
the law. States must describe how their 
programs will prioritize use of DWSRF 
funds and are required to develop a 
priority list of projects, subject to public 
review. 

The SDWA amendments establish a 
strong emphasis on preventing 
contamination through source water 
protection and enhanced water system 
management. The amendments also 
emphasize the needs of small water 
systems. States may use portions of their 
DWSRF capitalization grants for 
programs that work toward attaining 
some of these goals and are required to 
reserve portions of their DWSRF loan 
funds for small water systems. 

Interim guidance for the DWSRF 
program was released on October 4, 
1996, to allow States to develop DWSRF 
programs so that capitalization grants 
could be awarded as soon as possible. 

A notice of availability of the interim 
guidance was published in the Federal 
Register on October 27, 1996, and 
announced a public comment period 
which ended on November 28, 1996. 
EPA subsequently held a series of 
public meetings with stakeholders to 
provide information about the program 
and to review the interim guidance. 
Comments received during the period of 
public comment and from attendees of 
public meetings were critical in 
developing the Final Guidelines for the 
program. After discussions with the 
Office of Management and Budget, the 
Final Guidelines for the program were 
released on February 28, 1997 and made 
widely available, including to all States, 
which are the recipients of 
capitalization grants under section 1452. 
The Guidelines were also made 
available to the general public at that 
time by placement on the Office of 
Ground Water and Drinking Water 
internet site. The Agency is publishing 
these guidelines for the benefit and 
interest of the public at large. 


Paperwork Reduction Act 


The information requirements for _ 
these Guidelines were submitted to the 
Office of Management and Budget 
(OMB) on March 14, 1997. OMB granted 
an emergency request for collecting 
information from State grant recipients 
on January 29, 1997 to allow for award 
of grants following release of the Final 
Guidelines. OMB approved the final 
requirements for collecting information 
from State grant recipients on June 30, 
1997 and assigned OMB control number 


2040-0185. The Information Collection 
Request is valid for a three year period. 
The estimated annual burden for EPA 
Headquarters and Regional review of 
applications, oversight of State 
programs and review of audits is 722 
hours per State. The estimated annual 
burden per State for completing 
required capitalization grant 
applications, biennial reports and state 
audits is 3285 hours and the estimated 
annual burden for applicants to prepare 
applications for DWSRF assistance is 80 
hours per community. 


Dated: October 28, 1998. 
Cynthia C. Dougherty, 


Director, Office of Ground Water and Drinking 
Water. 


DRINKING WATER STATE 
REVOLVING FUND PROGRAM 
GUIDELINES 


Contents 


Introduction 


I. Development of a Capitalization Grant 

Application/Agreement 

A. Items Necessary To Establish a Loan 
Fund That Complies with Federal 
Requirements 

1. Assurance that the State has the 
authority to establish a Fund and to 
operate the DWSRF program in 
accordance with the SDWA 

2. Assurance that the State will comply 
with State statutes and regulations 

3. Assurance that the State has the 
technical capability to operate the 


program 

4. Assurance that the State will accept 
capitalization grant funds in accordance 
with a payment schedule 

5. Assurance that the State will deposit all 
capitalization grant funds in the Fund or 
Set-Aside Account 

6. Assurance that the State will provide an 
amount at least equal to 20 percent of the 
capitalization grant (State match) in the 
Fund 

7. Assurance that the State will deposit net 
bond proceeds, interest earnings, and 
repayments into the Fund 

8. Assurance that the State will match 
capitalization grant funds the State uses 
for 1452(g)(2) set-asides 

9. Assurance that the State will use 
Generally Accepted Accounting 
Principles 

10. Assurance that the State will have the 
Fund and set-aside account audited 
annually in accordance with Generally 
Accepted Government Auditing 
Standards 

11. Assurance that the State will adopt 
policies and procedures to assure that 
borrowers have a dedicated source of 
revenue for repayments (or in the case of 
a privately owned system, demonstrate 
that there is adequate security) 

12. Assurance that the State will commit 
and expend funds as efficiently as 
possible, and in an expeditious and 
timely manner 
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13. Assurance that funds will be used in 
accordance with the Intended Use Plan 

14. Assurance that the State will provide 
EPA with a Biennial Report 

15. Assurance that the State will comply 
with all Federal cross-cutting authorities 

B. Intended Use Plan 

1. Priority list of projects, including 
description and size of community 

2. Description of criteria and method used 
for distribution of funds 

3. Description of the financial status of the 
DWSRF 

4. Description of the short- and long-term 
goals of the DWSRF Program 

5. Description of amounts transferred 
between the DWSRF and the CWSRF 

6. Description of the set-aside activities, 
and percentage of funds, that will be 
funded from the DWSRF capitalization 
grant, including DWSRF administrative 
expenses allowance, PWSS program 
support, technical assistance, etc. 

7. Description of how a State 
disadvantaged community program will 
define a disadvantaged system and the 
amount of DWSRF funds that will be 
used for this type of loan assistance 

C. Capitalization Grant Agreement 

D. Operating Agreement 

. Allotment/Use of Funds 

A. Allotment/Reallotment/Withholding of 
Funds 

1. Allotment formula 

2. Period of availability and reallotment 

3. Withholding of funds 

a. The Administrator will withhold funds 

b. Reallotment of withheld funds 

c. Loss of primacy 

B. Set-asides From The National 
Appropriation And Ceilings on State 
Allotments 

1. National set-asides 

a. Indian Tribes/Alaska Native Villages 

b. Health effects studies 

c. Unregulated contaminant monitoring 

d. Small system Technical Assistance 

e. Operator training reimbursement 

2. Allotment for D.C. and other 
jurisdictions 

3. State set-aside activities 

a. DWSRF administrative expenses 

b. State program management 

c. Small systems technical assistance 

d. Local assistance and other State 


programs 

e. Movement of funds between the Fund 
and set-aside account after award of 
capitalization grant 

f. Transfer of funds 

C. Types of Financial Assistance That the 
Fund May Provide 

1. Loans 

a. Repayment of loan 

b. Dedicated repayment source 

c. Financial security of privately-owned 
systems 

d. Financial, technical, and managerial 
capability analysis 

e. Disadvantaged communities 

f. Project funding for small systems 

2. Buy or refinance existing debt 
obligations 

3. Guarantee or purchase insurance for 
local debt obligations 

4. A source of revenue or security for 
payment of Fund debt obligations 


5. Earn interest on Fund accounts 
Ill. Eligible Systems and Projects 

A. Eligible Systems 

B. Eligible Projects 

1. Compliance and public health 


2. Loan assistance to systems that meet the 


definition in section 1401(4)(B) 
3. Land acquisition 
4. Planning and design of a drinking water 
project 
5. Restructuring of systems that are in 
noncompliance or that lack the 
technical, managerial and financial 
capability to maintain the system 
C. Projects not eligible for funding 
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financial capability 
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1. Equivalency projects 
2. Non-equivalency projects 
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1. Biennial Report 
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1. Annual review of DWSRF program 
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VII. Appendices 
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B. Criteria for Evaluating a State’s Proposed 


NEPA-like Process 
C. Definitions 


Acknowledgements 

We wish to thank the many 
individuals who contributed to 
development of the Drinking Water 


State Revolving Fund Program 
Guidelines. In particular, we thank 


those members of the DWSRF Guidance 
Advisory Group for their dedication and 


commitment in the development of the 
guidelines under a very tight time 
schedule. We also wish to thank those 
members of the public who contributed 
comments on the Interim Guidance. 


Introduction 


The Safe Drinking Water Act (SDWA) 
Amendments of 1996 (Pub. L. 104—182) 
authorize a Drinking Water State 
Revolving Fund (DWSRF) to assist 
public water systems to finance the 


costs of infrastructure needed to achieve 


or maintain compliance with SDWA 


requirements and to protect public 
health objectives of the Act. Section 
1452 authorizes the Administrator of the 
U.S. Environmental Protection Agency 
(EPA) to award capitalization grants to 
States, which in turn can provide low 
cost loans and other types of assistance 
to eligible systems. 

In addition to authorizing the 
infrastructure fund, the SDWA 
Amendments also establish a strong 
new emphasis on preventing 
contamination problems through source 
water protection and enhanced water 
systems management. That emphasis 
transforms the previous law from a 
largely after-the-fact regulatory oriented 
program into a statute that can provide 
for the sustainable use of water. Central 
to this emphasis is the development of 
State prevention programs, including 
source water protection, capacity 
development and operator certification. 
States may use a portion of their 
capitalization grants to fund these 
eligible activities. The success of these 
activities will act to safeguard the 
DWSRF funds that are provided for 
improving system compliance and 
public health protection and help 
determine whether the new law’s 
potential as a preventive environmental 
statute is realized. 

The DWSRF program will help ensure 
that the nation’s drinking water supplies 
remain safe and affordable, that 
drinking water systems that receive 
funding will be properly operated and 
maintained, and that permanent 
institutions will exist in each State to 
provide financial support for drinking 
water needs for many years to come. 
Congress has placed particular emphasis 
on assisting smalier drinking water 
systems and those serving less affluent 
populations by providing greater 
funding flexibility for these systems 
under the DWSRF, to ensure that these 
systems have adequate technical, 
managerial, and financial resources to 
come into or maintain compliance and 
provide safe water. 

Under the SDWA, a State may 
administer its DWSRF in combination 
with other State loan funds, including 
the wastewater SRF, hereafter known as 
the Clean Water State Revolving Fund 
(CWSRF). Beginning one year after a 
DWSRFF program receives its first 
capitalization grant (Fund portion), a 
State may transfer up to a third of the 
amount of its subsequent DWSRF 
capitalization grant(s) to its CWSRF or 
an equivalent amount from its CWSRF 
capitalization grant to its DWSRF. 

ese two provisions linking the 
DWSRF and the CWSRF signal 
Congressional intent to implement and 
manage the two programs in a similar 
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manner. EPA also intends to administer 
the two programs in a consistent 
manner and to apply the principles 
developed for the existing CWSRF to the 
DWSRF program to the fullest extent 
possible. Like the CWSRF, the DWSRF 
is fundamentally a State program. Each 
_ State will have considerable flexibility 
to determine the design of its program 
and to direct funding toward its most 
pressing compliance and public health 
protection needs. Only minimal Federal 
— will be imposed. 

is document provides a 
comprehensive description of the 
guidelines that will apply in the 
operation of the DWSRF program. In 
basic terms, the guidelines explain: 

e What States must do to receive a 
DWSRF capitalization grant, 

e What States may do with Federal 
capitalization grant funds, 

e What States may do with funds the 
law intends for activities other than 
project construction (set-asides) and 

e The roles ofboth the States and 
EPA in managing and administering the 


. The sources of these guidelines are 
the Statute itself, existing regulations 
and policies that apply in EPA grant 
programs, particularly those that apply 
in EPA general grant regulations (40 
CFR part 31) and the CWSRF program, 
and the Administrator’s authority to 
issue guidelines and regulations under 
SDWA. EPA will incorporate the 
guidelines by reference in each 
capitalization grant award as a grant 
condition. Where a specific statutory or 
regulatory provision is the basis for a 
requirement, that provision is cited. 
EPA will follow-up these guidelines 
with regulations. 

The capitalization grants authorized 
under section 1452 for the DWSRF 
program are generally divided between 
two purposes: part of each capitalization 
grant is to be deposited into the DWSRF 
Fund for providing loans and other 
types of assistance for drinking water 
infrastructure projects; the other part is 
to be deposited into a set-aside 
account(s) for programs, projects and 
activities that do not receive assistance 
from the Fund. Throughout this 
document, the entire program - 
authorized by section 1452 will be 
referred to as the DWSRF program, the 
loan account as the Fund and the 
account or accounts for other programs, 
projects and activities as the set-aside 
account. 

I. Development of a Capitalization 
Grant Application/Agreement 

The capitalization grant agreement 
process begins when the State submits 
a capitalization grant application. A 


capitalization grant cannot be awarded 
until after Federal funds have been 
appropriated for the DWSRF under 
section 1452 and then allotted by EPA. 
With its application, the State must also 
submit an Intended Use Plan (IUP), 
documentation on the institutional 
framework of its DWSRF program, and 
a proposed schedule for capitalization 
grant payments by the EPA. 

In addition to the Fund, a State may 
use part of the capitalization grant to 
encourage the development of source 
water protection and State prevention 
programs and to enhance water systems 
management. All DWSRF funds will be 
awarded through the capitalization 
grant process. Before applying for a 
capitalization grant, a State must 
prepare an IUP that identifies how it 
intends to distribute the grant among 
the set-aside account(s) and the Fund 
and includes the list of projects 
expected to be funded. 

A State may, however, prepare this 
IUP in two parts. The first part would 
present the State’s overall framework for 
allocation of the grant among the set- 
asides and the Fund, but need not 
include the project priority list. The 
second part would be the IUP for the 
Fund only. This two-part process will 
allow a State to proceed with a partial 
capitalization grant application (e.g., a 
set-aside) before it completes all of the 
activities required to obtain a full 
capitalization grant. 

e State must seek meaningful 
public review and comment on its 
funding decisions in the IUP. If a State 
applies for the project funds and set- 
aside funds separately, the State must 
seek public review on each separate 
component of the IUP. 

In addition to identifying the 
distribution of funds, the capitalization 
grant application outlines the State’s 
planned DWSRF program activities, 
provides assurances and specific 
proposals for meeting requirements of 
the SDWA and Federal general grant 
regulations, and serves as the basis for 
negotiations between the Regional 
Administrator (RA) and the State on the 
proposed payment schedule. The IUP 
and the payment schedule are then 
incorporated into the capitalization 
grant agreement, which also defines the 
State program and operating methods. 
Material in these documents that does 
not change from year-to-year may be 
incorporated by reference in subsequent 
grant agreements or in an operating 
agreement (OA), which remains in effect 
unless the RA and the State agree to 
amend it. 

For DWSRF program grant 
applications, States must submit EPA’s 
standard application for non- 


construction grant assistance (EPA Form 
SF-424). States should submit grant 
applications no later than ninety days 
prior to the end of the period of funds 
availability. By so doing, EPA has 
adequate time to properly review the 
application and, as necessary, request 
additional information from the State. 
States that submit applications after this 
date run the risk of losing funds due to 

A Headquarters will concur on one 
State capitalization grant award in each 
Region and retains the flexibility to 
review additional capitalization grant 
applications. Headquarters may also 
review applications of States with more 
complex funding programs (e.g. 
leveraging). EPA Headquarters will 
work with the Regions to determine 
which State(s) will be reviewed. 


A. Items Necessary To Establish a Loan 
Fund That Complies With Federal 
Requirements 

The State must provide assurances in 
the capitalization grant application on 
how it will comply with the fifteen 
specifications discussed below for all 
DWSRF program funding (some apply 
only to the Fund). In some cases, the 
State must simply agree or certify in the 
grant application that it will comply 
with the specifications. In other cases, 
documentation on the procedures by 
which the State plans to ensure 
compliance with the specifications must 
be furnished. The State must include 
this documentation with its 
capitalization grant application or the 
Operating Agreement (OA) (see Table 1). 


1. Assurance That the State Has the 
Authority To Establish a Fund and To 
Operate the DWSRF Program In 
Accordance With the 


The State must establish a Fund and 
comply with section 1452 before it can 
receive a capitalization grant award 


(section 1452(a)(1)(B)). 


With each capitalization grant 
application, the State’s Attorney General 
(AG), or someone designated by the AG, 
must sign or concur in a certification 
that the authority establishing the 
DWSRF program and the powers it 
confers are consistent with State law 
and that the State may legally bind itself 
to the terms of the capitalization grant 
agreement. The AG must also provide 
written assurance that the DWSRF 
program will be administered by an 
instrumentality of the State that is 
authorized to (1) enter into 
capitalization grant agreements with the 
EPA, (2) accept capitalization grant 
awards made under section 
1452(a)(1)(A) of the SDWA and (3) 
otherwise manage the Fund in 
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accordance with the requirements and 
the objectives of the SDWA. 
Documentation supporting the AG’s 
certification, such as copies of statutes, 
executive orders, or administrative 
orders, must be furnished with the 
application or reference must be made 
to documentation submitted with 
previous DWSRF capitalization grant 
applications. Where waiting for this 
certification would significantly delay 
awarding the first capitalization grant, 
the head or chief legal officer of the 
State agency primarily responsible for 
administering the DWSRF program may 
sign or concur in the certification at the 
time of the grant award. In this case the 
capitalization grant agreement will 
contain the condition requiring the State 
to submit the AG’s or designee’s 
concurrence within 120 days of the 
grant award. If the AG opinion is not 
received within the 120-day period, 
EPA will not process further payments 
until the certification is received. 

If more than one State Agency is 
involved in the DWSRF program, the 
roles and responsibilities of each agency 
must be described in the application, 
and a copy of any Memoranda of 
Understanding or interagency 
agreement(s) that describes the roles and 
responsibilities between agencies, must 
be included with the application. 
However, the agency that is awarded the 
capitalization grant must remain 
accountable for the use of the funds 
provided in the grant agreement under 
EPA’s general grant regulations (40 CFR 
31.3). 

A State may (as a convenience and to 
avoid unnecessary administrative costs) 
combine, in accordance with State law, 
the financial administration of the Fund 
with the financial administration of any 
other revolving fund established by the 
State if otherwise not prohibited by the 
law under which the Fund was 
established and if the State certifies that: 

(A) All monies in the Fund, including 
capitalization grants, State match, bond 
proceeds, loan repayments and interest, 
must be separately accounted for and 
used solely for the purposes specified in 
section 1452(a); and 

(B) The authority to establish 
assistance priorities and carry out 
oversight and related activities (other 
than financial administration) with 
respect to assistance remains with the 
State agency having primary 
responsibility for administration of the 
State’s public water supply supervision 
program (primacy agency), after 
consultation with other appropriate 
State agencies (section 1452(g)(1)). 

If a State is eligible to receive a 
capitalization grant but does not have 
primacy, the Governor shall determine 


which State agency will have the 
authority to establish priorities for 
financial assistance from the State loan 
fund (section 1452(g)(1)(B)). Evidence of 
the Governor’s determination must be 
furnished with the application. 


2. Assurance That the State Will 
Comply With State Statutes and 


_ Regulations 


The State must agree to comply with 
all State statutes and regulations that are 
applicable to DWSRF funds, including 
Federal capitalization grant funds, State 
match, interest earnings, bond proceeds 
and repayments, and funds used for set- 
aside account activities. 


3. Assurance That the State Has the 
Technical Capability To Operate the 
Program 

The State must provide 
documentation demonstrating that it has 
adequate personnel and resources to 
establish and manage the DWSRF 
program (for example, current and 
future staffing plan, background/ 
qualifications statements, schedule for 
planned training). 


4. Assurance That the State Will Accept 
Capitalization Grant Funds in 
Accordance With a Payment Schedule 


The State must agree to accept Federal 
grant payments in accordance with the 
negotiated payment schedule and use 
those payments for the activities of the 
DWSRF program under section 1452. As 
part of its capitalization grant 
application, the State must submit a 
proposed schedule of grant payments 
that is consistent with its proposed 
binding commitments outlined in its 
IUP, and its plan for expending set-aside 
funds. The payment schedule will 
become part of the capitalization grant 
agreement. The State will receive 
Federal funds in accordance with the 
provisions of the EPA-Automated 
Clearing House (formerly known as 
Letter-of-Credit). (See V.C. below) 


5. Assurance That the State Will Deposit 
All Capitalization Grant Funds in the 
Fund or Set-Aside Account 


The State must agree to deposit the 
capitalization grant in the Fund except 
for those portions of the grant that the 
State intends to use for set-aside 
purposes authorized under the SDWA 
(section 1452(a)(1)(B)). The State must 
maintain an identifiable and separate 
account(s) for the portion, or portions, 
of the capitalization grant to be used for 
set-aside activities (see II.B.3. below). 

Once funds are deposited into the 
Fund, such monies may be used only as. 
authorized under section 1452(f). Under 
some circumstances, funds may be 


moved after the award of the 
capitalization grant among authorized 
activities (see II.B). 


6. Assurance That the State Will Provide 
an Amount at Least Equal to 20 Percent 
of the Capitalization Grant (State Match) 
in the Fund 


The State must agree to provide an 
amount into the Fund equaling at least 
20 percent of the amount of each 
capitalization grant. Except for Federal 
payments made from Fiscal Year (FY) 
1997 appropriations, the State match 
must be deposited into the Fund on or 
before the date that each Federal 
capitalization grant payment is made to 
the State (section 1452(e)). States have 
until September 30, 1999 to provide the 
State match for grant payments already 
received from FY 1997 appropriations. 
(See V.A. for additiona! details.) 


The State may provide its match in a 
form that is similar to the form of the 
Federal payment. For example, the 
Federal payment is made in the form of 
an increase to the level of funds 
available to the State through the 
Automated Clearing House (ACH). The 
State may establish a similar mechanism 
to provide its match. 


7. Assurance That the State will Deposit 
Net Bond Proceeds, Interest Earnings, 
and Repayments Into the Fund 


The State must agree to credit net 
bond proceeds, interest earnings and 
repayments into the Fund. Fund assets 
may be used as a source of revenue or 
security for bonds, as long as the net 
proceeds of the sale of bonds will be 
deposited into the Fund (section 
1452(f)(4)). 


Loans for land acquisition and source 
water protection, made pursuant to 
section 1452(k)(1)(A) must be repaid. A 
State may deposit these repayments, 
including principal and interest, in the 
Fund, or the State may choose to 
deposit the repayments into a separate 
account dedicated to 1452(k)(1) 
activities. This separate account is 
subject to the same management 
oversight requirements as the Fund. 


8. Assurance That the State Will Match 
Capitalization Grant Funds the State 
Uses for 1452(g)(2) Set-Asides 


The State may use up to 10% of its 
capitalization grant for 1452(g)(2) 
activities. The State must match use of 
these funds with an equivalent amount 
of state expenditures or provide 
documentation of in-kind services. A 
State cannot use any of the 20% match 
required under section 1452(e) to also 
match the 10% set-aside. 
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9. Assurance That the State Will Use 
Generally Accepted Accounting 
Principles 

The State must agree to establish 
fiscal controls and accounting systems, 
according to Generally Accepted 
Accounting Principles (GAAP) as 
promulgated by the Governmental 
Accounting Standards Board, that are 
sufficient to account for and report 
DWSRF Program activities. The 
accounting system used for the DWSRF 
Program must allow for proper 
measurement of (1) revenues earned by 
the DWSRF Program and other receipts, 
including, but not limited to, loan 
repayments, capitalization grants, 
interest earnings, State match deposits. 
and bond proceeds; (2) expenses 
incurred by the DWSRF Program and 
other disbursements, including but not 
limited to, loan disbursements, 
repayment of DWSRF bonds, and other 
expenditures allowed under section 
1452; (3) the assets, liabilities and 
capital contributions in the DWSRF 
Program; (4) the maintenance of the 
corpus of the Federal and State capital 
contributions made to the DWSRF 
Program; and (5) the DWSRF’s 
performance in relation to its short- and 
long-term goals as identified in the 
previous IUP. 

10. Assurance That the State Will Have 
the Fund and Set-Aside Account 
Audited Annually in Accordance With 
Generally Accepted Government 
Auditing Standards 

The State must agree toe conduct an 
annual audit (with separate opinion for 
project funds) on the Fund and set-aside 
account activities funded in the DWSRF 
program. The contents of the annual 
audit are discussed in more detail under 
Part VI of these guidelines. 

The State DWSRF program shall ~ 
provide an audit on an annual basis. 
Such audits shall be conducted in 
accordance with Generally Accepted 
Government Auditing Standards 
(GAGAS) issued by the Comptroller 
General of the United States. 

The A is relying on the 
annual audit of the DWSRF program to 
minimize the risk of waste, fraud and . 
abuse and increase the chance that such 
occurrences will be detected and 
reported. As called for under GAGAS, 
audits should be designed to provide 
reasonable assurance of detecting 
material misstatements resulting from 
noncompliance with applicable laws, 
regulations, contracts and grant 
agreements and which have a direct and 
material effect on the determination of 
financial statement amounts and be 
developed in accordance with State 


audit practices established in State law. 
If specific information comes to the 
auditor’s attention that provides 
evidence concerning the existence of 
possible noncompliance, auditors 
should apply procedures specifically 
irected to ascertaining whether 
noncompliance has occurred. 


11. Assurance That the State Will Adopt 
Policies and Procedures to Assure That 
Borrowers Have a Dedicated Source of 
Revenue for Repayments (Or in the Case 
of a Privately Owned System, 
Demonstrate That There is Adequate 
Security) 

The State must adopt policies and 
procedures to assure that borrowers 
have a dedicated source of revenue for 
the repayment of loans and must apply 
these policies and procedures to the 
portion of the loan that must be repaid. 
States must submit and receive EPA 
approval for the policies prior to the 
award of the first project loan. States 
must develop criteria to evaluate an 
applicant’s financial ability to repay the 
loan, in addition to paying for operation 
and maintenance costs and other 
necessary expenses. 


12. Assurance That the State Will 
Commit and Expend Funds as 
Efficiently as Possible, and in an 
Expeditious and Timely Manner 

The State must agree to commit and 
expend all funds allotted under Section 
1452 “as efficiently as possible” (section 
1452(g)(3)), and in a timely and 
expeditious manner. The State must 
enter into binding commitments with 
recipients of Fund assistance equal to 
the total amount of each grant payment 
and required State match deposited in 
the Fund within one year of the grant 
payment. States need to work with loan 
recipients to make sure that projects are 
funded and completed in a timely and 
expeditious manner. ( See V.C.3. for 
additional details.) 
13. Assurance That funds Will Be Used 


in Accordance With the Intended Use 
Plan 


The State must agree to expend 
DWSRF funds in accordance with an 
Intended Use Plan (section 1452(b)) that 
has undergone public review and 
comment. (See I.B. for additional 
details) 

14. Assurance That the State Will 
Provide EPA With a Biennial Report 


The State must agree to complete and 
submit a Biennial Report on the uses of 
the DWSRF program. The scope of the 
report covers both the Fund and set- 
aside account activities. The contents of 
the Biennial Report are discussed in 


more detail under Part VI of these 
guidelines. 

States which jointly administer 
DWSRF and CWSRF programs, in 
accordance with section 1452(g)(1), may 
submit a report which covers both 
programs. If the State elects to prepare 
a joint report, it may either (1) submit 
a joint report in alternate years and an 
annual CWSRF report in the other years 
or (2) submit a joint report annually. 

Even though the report covers both 
programs, financial information must be 
reported separately for each program. 
For example, the DWSRF and CWSRF 
should be reported in separate columns 
in audited balance sheets, income 
statements, and other financial 
statements. 


15. Assurance That the State Will 
Comply With All Federal Cross-Cutting 
Authorities 


The State must agree to ensure that all 
applicable Federal cross-cutting 
authorities will be complied with. (See 
IV.A for additional details.) 


B. Intended Use Plan 


The central component of the 
capitalization grant application is an 
IUP (section 1452(b)), which describes | 


_how the State intends to use available 


DWSRF program funds for the year to 
meet the objectives of the SDWA and 
further the goal of protecting public 
health. 

The State must prepare the IUP, and 
provide it to the public for review and 
comment prior to submitting it to the 
RA as part of its capitalization grant 
application. EPA expects that the public 
review and comment process that a 
State uses to discuss the IUP will be 
open and that it will provide the public 
with adequate opportunity to comment 
on how the State plans to use 
capitalization grant funds. States should 
also respond to substantial comments 
received. The State must include in the 
capitalization grant application a 
description of the public review process 
and how it responded to major 
comments and concerns. 

For efficient planning and to maintain 
consistency in calculating set-asides, 
scheduling payments and other matters, 
each IUP must conform to the fiscal year 
adopted by the State for the DWSRF 
program (e.g., the State’s fiscal year or 
the Federal fiscal year). 

In the IUP, the State must describe 
how it will use all funds available to the 
capitalization grant, including funds 
that will be allocated to the set-asides. 
Specifically, the IUP must describe how 
all available funds, including 
capitalization grants, State match, loan 
repayments, interest earnings, bond 
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proceeds, and other monies deposited 
into the DWSRF program, are intended 
to be expended. States may, as an 
alternative, develop the IUP in a two 
part process, one part that identifies the 
distribution and uses of the funds 
among the various set-asides and the 
Fund and the other part dealing only 
with project funding in the Fund. The 
two-part process would allow a State to 
submit a capitalization grant application 
for a portion of the DWSRF program 
funds before they complete all of the 
specific funding decisions. In this 
situation, a State would have to conduct 
two rounds of public review and 
comment—one for the overall 
distribution of funds and specific details 
on particular set-aside uses and the 
other for the ge d project list(s). 

For example, assume that a State has 
decided to allocate 76% of its funds to 
the DWSRF Fund, 10% of its funds to 
the source water delineation set-aside, 
4% for DWSRF administration, and 
10% for the Public Water System 
Supervision (PWSS) program set-aside, 
but the State has not yet developed its 
project priority list(s). This State could 
seek public review and comment on the 
allocation of funds and submit a 
capitalization grant application for the 
24% of funds that will be used for set- 
aside purposes. As with all grant 
applications, the State would have to 
include a detailed description of what 
the set-aside funds would be used for. 
The State would then, at a later date, 
develop the Fund component, including 
the project priority list, seek public 
review and comment on this list, and 
then submit an amendment to the 
capitalization grant application for the: 
additional funds. 

Because the Fund can only provide 
those types of assistance described in 
section 1452(f), funds that the State will 
use for set-aside activities must be 
placed in an account that is separate 
(outside) from the Fund account. 

The State must prepare an IUP as long 
as the Fund account and/or set-aside 
account funds remain in operation, not 
just in those years in which the State 
submits an application for a Federal 
capitalization grant. 

tates must provide information 
regarding the IUP in a format and a 
manner that are consistent with the 
needs of the RA. 


1. Priority List of Projects, Including 
Description and Size of Community 

In accordance with Section 1452(b), 
States must develop a list of projects 
that will receive funding in the first year 
after the grant award and a 
comprehensive priority list of eligible 
projects for funding in future years. In 


determining the priority of funding, a 
States’ “intended use plan shall 
provide, to the maximum extent 
practicable, that priority for the use of 
funds be given to projects that: 

i. Address the most serious risk to 
human health; 

ii. Are necessary to ensure 
compliance with the requirements of 
this Title [SDWA] (including 
requirements of filtration); and 

ili. Assist systems most in need, on a 
per household basis, according to State 
“affordability criteria” (section 
1452(b)(3)). 

Section 1452(a)(2) of the Act 
identifies eligible projects as those 
projects ‘which the Administrator has 
determined, through guidelines, will 
facilitate compliance with national 
primary drinking water 
regulations* * * or otherwise 
significantly further the health 
protection objectives of this title.” 

Taken together, these two sections 
clearly signal Congressional intent that 
States must give maximum priority to 
projects needed for SDWA compliance, 
projects that provide the greatest 
protection to public health, and those 
projects which assist systems most in 
need on a per household basis. States 
must develop a priority list that reflects 
this intent and fund projects in this 
order, to the maximum extent 
practicable. The priority system must 
provide sufficient detail to permit the 
public and EPA to readily understand 
how the system has been established 
and the basis for ranking individual 
systems. A State that does not adhere to 
the above stated criteria must detail why 
they were unable to do so. 

is is clearly different from the 
provisions in the CWSRF under which 
States can fund any project on the 
priority list regardless of its position on 
the list. To comply with this 
Congressional directive, EPA will 
annually review a States actions to see 
how closely the State adheres to the 
priority list. 

Although “readiness to proceed”’ is 
not an appropriate factor in ranking ~ 
projects based on their compliance and 
public health needs, EPA does recognize 
that States will need to consider this 
when deciding which projects to fund. 
This will be especially critical in the 
first two years, because many highly- 
ranked projects may not be ready to 
apply for assistance. Consequently, EPA 
will approve priority systems that take 
readiness to proceed into account only 
for the first two fiscal years. 

The IUP list of projects to receive 
funding (project priority list) must 
include the name of the public water 
system, the priority assigned to the 


project, and a description of the project 
(including the type of project), the 
expected terms of financial assistance 
based on the best information available 
at the time the IUP is developed, and 
the population of the system’s service 
area at the time of the loan application. 
The comprehensive IUP priority list 
must include the priority assigned to 
each project and, to the extent known, 
the expected funding schedule for each 
project (section 1452(b)(3)(B)). A State 
may combine these two lists into one 
list by identifying which projects on the 
single list will receive funding in that 


ear. 

The State must seek public review 
and comment on its IUP. The IUP 
project list may be amended during the 
year under provisions established in the 
IUP as long as the project has been 
previously identified through the public 
participation process. The IUP may also 
allow for the addition of projects on an 
emergency basis. Such projects would 
include those where some type of 
failure was unanticipated and requires 
immediate attention to protect public 
health. 

A State may bypass a project on the 
priority project list if the State’s bypass 
procedures have undergone public 
review and comment. These bypass 
procedures should clearly identify the 
conditions which would allow a project 
to be bypassed and the way the State 
will identify which projects would 
receive the bypassed funds. If a State 
elects to bypass a project for reasons 
other than fiscal capacity or readiness to 
proceed, the State must provide a 
justification for this bypass and, in each 
specific instance, describe why it was 
not practicable to fund projects that 
were ranked higher on the priority list 
than the funded project. In all such 
cases, the State must describe its efforts 
to adhere to the priority list, as required 
by the Act, “to the maximum extent 
practicable”. States must work with 
bypassed projects to ensure that the 
project will be eligible for funding in the 
following fiscal year, to the maximum 
extent possible. 

A State must annually use at least 
15% of all funds credited to the Fund 
account to provide loan assistance to 
systems serving fewer than 10,000 
persons (section 1452(a)(2)), to the 
extent that there are a sufficient number 
of eligible projects to fund. States must 
determine the amount to be used for this 
provision based on the level of available 
funds that the State expects to have for 
funding DWSRF projects during the 
period covered by the IUP. A State that 
does not use at least 15% of the 
available funds for small systems must 
describe in the next IUP the steps it is 
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taking to ensure that a sufficient number 
of projects are identified to meet this 
requirement in future years. States that 
exceed the prescribed percentage of 
assistance to these systems in one year 
may bank the excess toward future 
years. 

2. Description of Criteria and Method 
Used for Distribution of Funds 


The IUP must describe the criteria 
and method that the State will use to 
distribute all funds. This description 
shall include: (1) The process and 
rationale for distribution of funds 
between the Fund and the set-aside 
account, (2) the process for selection of 
systems to receive assistance, (3) the 
priority and allocation of assistance the 
State gives to different eligible 
categories of projects, (4) the rationale 
for providing different types of 
assistance and terms (e.g., length of 
repayment, interest rate), including a 
description of the financial planning 
process undertaken by the Fund, and (5) 
the impact of all funding decisions (e.g., 
set-aside, disadvantaged communities) 
on the long term financial health of the 
Fund. 


3. Description of the financial status of 
the DWSRF Program 

The IUP must include a description of 
the financial status of the DWSRF 
Program. This description should detail: 
The total dollar amount in the Fund; the 
total dollar amount used as set-asides, 
including the level of funds banked; the 
types of projects to be funded; and the 
amount of the capitalization grants that 
will be used for disadvantaged 
community assistance. The IUP should 
include factors such as expected 
estimated loan demand, whether the 
State will leverage, and other factors 
that determine the short-term and long- 
term focus and health of the program. 


4. Description of the short- and long- 
term goals of the DWSRF Program 

The IUP must describe the short term 
goals of the DWSRF program, including 
how the capitalization grant funds will 
be utilized to ensure compliance and 
protect a yp health goals of the Act. 

must also describe the 

objectives of the DWSRF program over 
the long-term, and how these objectives 
can be realized. These objectives 
include public health, compliance with 
the Act, assisting systems to ensure 
affordable water and maintaining the 
long-term viability of the Fund. The IUP 
should include a description of how the 
DWSRF program funds will be used to 
support other components of the State © 
drinking water and ground water 
programs, including water system 


restructuring, capacity building, 
operator certification, source water 
protection, and wellhead protection. 


5. Description of amounts transferred 
between the DWSRF and the CWSRF 


The Governor of a State may transfer 
up to 33% of the DWSRF capitalization 
grant to the CWSRF or an equivalent 
amount from the CWSRF to the Fund, 
starting a year after the State has 
received its first DWSRF capitalization 
grant (project funds), but no later than 
the g of FY 2002 (section 302 
of Pub. L. 104—182). EPA will provide 
additional guidelines concerning these 
fund transfers at a later date. 


6. Description of the set-aside activities, 
and percentage of funds, that will be 
funded from the DWSRF capitalization 
grant, including DWSRF administrative 
expenses allowance, PWSS program 
support, technical assistance, etc. 


The IUP must identify what portion of 
the capitalization grant a State is 
electing to use for set-aside activities 
(e.g., section 1452(g)(2), section 
1452(k)), and place those funds in a set- 
aside account. The set-aside account 
must be dedicated to supporting the 
other activities authorized in section 
1452. The IUP must describe how the 
funds in the separate account(s) will be 
used and provide a schedule for their 
expected use. A State must describe 
how it intends to use the funds and the 
expected accomplishments that will 
result from use of the funds for a given 
purpose. For project set-aside funds, the 
State must describe, at a minimum, the 
process by which projects will be 
selected and how the funds will be 
distributed. 

Recipients of 1452(k) land acquisition 
or source water protection loans are 
required to repay the loans in the same 
manner as loans from the Fund. The 
State may place the repayments in the 
Fund or it may set up a separate account 
to continue funding eligible 1452(k) 
loan activities. Subsequent loans from 
this separate account must meet the 
same requirements as loans from the 
Fund. 


7. Description of how a State 
disadvantaged community program will 
define a disadvantaged system and the 
amount of DWSRF funds that will be 
used for this type of loan assistance 


A State may provide additional loan 
subsidies, including forgiveness of 
principal, to disadvantaged 
communities receiving Fund loans 
(section 1452(d)). If the State establishes 
a disadvantaged community program it 
must describe in the IUP how the 
program will operate. Using the best 


information available at the time of the 
IUP, this description must include: (1) 
A definition of disadvantaged 
community, (2) the total amount of the 
capitalization grant that may be used for 
providing additional subsidies, (3) to 
the maximum extent practicable, an 
identification of systems that will 
receive additional subsidies and the 
amount and (4) a description of 
affordability criteria that the State will 
use to determine the level of principal 
forgiveness. 

e value of loan subsidies a Fund 
provides during the fiscal year adopted 
by the IUP under this provision cannot 
exceed 30 percent of the amount of the 
capitalization grant for that year 
(1452(d)(2)). Loan subsidies under this 
provision cannot be banked for future 
use. 


C. Capitalization Grant Agreement 


The Capitalization Grant Agreement 
(CGA) is the principal instrument by 
which the State commits to manage its 
DWSKRF program, and to ensure that it 
conforms with the requirements of the 
SDWA Amendments of 1996. The CGA 
contains, or incorporates by reference, 
the following parts of the agreement: the 
application; the IUP; the agreed upon 
payment schedule; certifications or 
other agreement requirements discussed 
in the first section; the operating 
agreement, if used, and other 
documentation required by the RA. In 
addition to these requirements, the CGA 
must also define the types of 
performance measures, reporting 
requirements, and oversight 
responsibilities that will be required to 
determine compliance with section 
1452. Agreement is also needed on the © 
contents of the Biennial Report, annual 
audit, and the EPA review. Table 1 
describes how each of the following 
assurances and CGA requirements must 
be addressed. 

The capitalization grant agreement 
must also describe the process a State 
will use to ensure that systems have the 
technical, financial, and management 
capacity to operate the system before 
receiving a loan. If a system in non- 
compliance is going to receive a loan, 
the State must describe how the system 
has changed or will change its operation 
over the long-term. 

A State may also place into a separate, 
non-project administration account, 
loan application fees or other program 
fees or assessments that a DWSRF 
program collects from loan recipients to 
help offset the cost of running the 
DWSRF program. Because these fees 
and assessments would be considered 
program income under the Agency’s 
general grant regulations (40 CFR 31.25}, 
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the grant agreement must specify that 
they will be used for purposes directly 
related to the DWSRF program, that they 
will not be made available for other 
purposes and that they will be properly 
accounted for in the annual audit. The 
IUP must identify the amount of any 
fees that are placed in the non-project 
administration account and describe 
how they are used. 


D. Operating Agreement 

The framework and procedures of the 
DWSRF program that are not expected 
to change annually may be described in 
an Operating Agreement (OA) that can 
be included as part of the Capitalization 
Grant Agreement. The grant application 
and subsequent grant agreement may 
incorporate by reference relevant 
portions of the previous year’s 
application. If there are proposed 
changes to the OA, the State will need 
to negotiate changes with the Region 
that may be necessary prior to 
submitting the next capitalization grant 
application. 

The decision to prepare an OA does 
not entail additional program — 
requirements, demonstrations or 
documentation. The OA simply 
describes the structure of the State’s 
program, explains its goals and 
objectives, and includes review, 
overview, accounting, auditing and 
sanction provisions. Upon the 
successful completion of negotiations, 
the OA must be signed by the State 
signatory to the CGA and the Regional 
Administrator. On an annual basis, the 
OA must be supplemented with an 
Intended Use Plan that identifies the 
projects and activities that the State 
plans to support with financial 
assistance from the fund. Based on the 
OA and the Intended Use Plan, the 
Region will award a capitalization grant 
to the State. Regions and States that 
choose this alternative method of 
i) implementation may find that 
it facilitates their program management 
capability. 


Il. Allotment/Use of Funds 


Section 1452(m) authorizes a total of 

_ $9.6 billion for the DWSRF program 
from FY 1994 through FY 2003. This 
section describes allotment, reallotment, 
and withholding of these funds; 
national and State set-asides; and 

of financial assistance available from the 
Fund. 


A. Allotment/Reallotment/Withholding 
of Funds 


1. Allotment Formula 


Funds available to States from FY 
1997 appropriations will be allotted 


according to the formula used for 
distributing Public Water System 
Supervision (PWSS) grants under 
section 1443 in FY 1995. Funds 
available to States from FY 1998 
appropriations and beyond will be 
allotted according to a formula that 
reflects the needs identified in the most 
recent Needs Survey conducted 
pursuant to section 1452(h). In each 
case, the minimum proportional share 
established in the formula that each 
State will receive will be one percent of 
the funds available for allotment to all 
the States. The District of Columbia will 
also receive a one-percent share of 
available funds (section 1452(a)(1)(D)). 
The Virgin Islands and the Pacific 
Island territories will together receive an 
allotment of 0.33 percent (section 
1452(j)). 


2. Period of Availability and © 
Reallotment 


Funds are available to the States 
during the fiscal year in which they are 
authorized and during the following 
fiscal year (section 1452(a)(1)(C)). The 
amount of any allotment not obligated 
to the State at the end of this period of 
availability will be reallotted among 


_ other States according to the original 


formula used to allot these funds (FY 
1997 funds: PWSS formula; FY 1998 
funds and beyond: appropriate Needs 
Survey). Any State that has not 


_ obligated all of the funds allotted to it 


in the period of availability shall not be 
eligible to participate in the reallotment 
of funds for that particular fiscal year. 
The Administrator may reserve up to 10 
percent of the funds available for 
reallotment to provide additional 
assistance to Indian tribes (section 
1452(a)(1)(E)). 


3. Withholding of Funds 


a. The Administrator will withhold 
funds under the following provisions: 

i. Capacity Development Authority— 
The Administrator will withhold 20% 
of a State’s allotment unless the State 
has obtained the legal authority or other 
means to ensure that all new 
community water systems and new 
nontransient, noncommunity water 
systems commencing operation after 
October 1, 1999, demonstrate technical, 
managerial, and financial capacity with 
respect to each drinking water 
regulation in effect. This withholding 
provision becomes effective in FY 1999, 
which begins October 1, 1998. For any 
capitalization grant applications 
awarded after October 1, 1998, but 
before October 1, 1999 (FY 1999 funds), 
EPA will not obligate 20 percent of 
capitalization grant funds allotted to a 
State that does not have adequate 


authority in place. If a State documents 
by September 30, 1999, that the 
authority is in place to ensure that new 
systems demonstrate adequate capacity, 
then EPA will award the unobligated FY 
1999 funds. If a State does not have the 
authority in place by September 30, 
1999, it will lose the 20 percent of FY 
1999 funds that were not awarded 
originally. EPA will withhold 20% of 
each successive capitalization grant 
allotted to a State and the withheld 
funds will be reallotted. The 
withholding provision will cease to 
apply to federal funds appropriated 
starting the next fiscal year after a State 
obtains the required authority. 

ii. Capacity Development Strategy — 
The Administrator will withhold funds 
from any States that are not developing 
and implementing a strategy to assist 
public water systems in acquiring and 
maintaining technical, managerial, and 
financial capacity. The amount of a 
State’s allotment under section 1452 
that will be withheld on October 1 of 
each fiscal year is 10 percent of FY 2001 
allotments, 15 percent of FY 2002 
allotments, and 20 percent of each 
subsequent year’s allotments. The 
determination of when the State meets 
the requirement will occur on October 
1 of each year. States not meeting the 
requirement for that fiscal year’s federal 
appropriation will lose funds to 
reallotment regardless of when the State 
submits the capitalization grant 
application. Funds will no longer be 
withheld once a State develops and 
implements its capacity development 
strategy. The withholding provision will 
cease to apply to federal funds 
appropriated starting the next fiscal year 
after a State obtains the required 
authority. EPA plans to issue separate 


_ guidelines for States to use in 


developing these strategies. 

The total amount of funding that will 
be withheld if a State fails to meet the 
requirements of both of the capacity 
development provisions is 20 percent of 
the capitalization grant (secticn 
1452(a)(1)(G)(i)). 

iii. Operator Certification 
The Administrator will withhold 20% 
of a State’s funds unless the State has 
adopted and is implementing a program 
for certifying operators of community 
and nontransient, noncommunity public 
water systems. This withholding 
provision will begin two years after the 
Administrator publishes guidelines for 
certification of operators. The 
Administrator is required to publish 
guidelines no later than February 6, 
1999. The withholding provision will 
cease to apply to federal funds 


appropriated the next fiscal year after a 
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State complies with the requirement 
(section 1452(a)(1)(G)(ii)). 

b. Reallotment of withheld funds. 
All funds withheld from a State 
because the State does not have the 

capacity development authority, does 
not develop and implement a capacity 
development strategy, and/or does not 
develop and implement an operator 
certification program, will be reallotted, 
using the same formula that was 
originally used to allot those funds. A 
State that has funds withheld for any 
one of these three activities is not 
eligible to receive reallotted funds for 
that activity. Thus, if a State does not 
develop an operator certification 
program but does have a capacity 
development strategy, the State would 
be eligible to receive a reallotment from 
withheld funds from States without 
capacity development programs but 
would not be eligible for reallotted 
funds under the operator certification 
provision. A State would also have to be 
eligible to receive reallotted funds in 
accordance with the reallotment 


provisions in section 1452(a)(1)(E) prior . 


to being eligible to receive reallotted 
funds under the specified withholding 
provisions. This section limits 
reallotment to those States that have 
obligated all of their allotment during 
the period of availability. 

c. Loss of primacy. 

A State may not receive capitalization 
grant funds if the State had primary 
enforcement authority (primacy) for 
drinking water pursuant to section 1443 
(section 1452(a)(1)(F)) on the date of 
enactment of the Safe Drinking Water 
Amendments of 1996 (August 6, 1996) 
and the State subsequently loses 
primacy. A State would not be eligible 
for future capitalization grants until 
primacy is restored. Wyoming and the 
District of Columbia did not have 
primacy prior to August 6, 1996. 
However, the law provides that they are 
eligible to receive DWSRF funds. The 
Administrator may reserve funds from 
the allotment of a State that loses 
primacy for use by EPA to administer 
primary enforcement responsibilities in 
that State. The balance of the funds not 
used by EPA to administer primacy will 
be reallotted to other States pursuant to 
section 1452(a)(1)(E). 


B. Set-asides From the National 
Appropriation and Ceilings on State 
Allotments 


Section 1452 authorizes numerous 
national set-sides from the 
appropriation for that section and 
allows States to use certain percentages 
of their allotment for various purposes 
other than project construction. Table 2 
provides an overview of the available 


set-asides. Table 3 presents a flow chart 
for calculating these set-asides and 
Table 4 gives a numerical example of 
the set-asides. States need to determine 
the level of funds necessary to evaluate 
short-term program needs to protect 
public health and prevent 
contamination versus the long-term 
need to maintain an adequate level of 
infrastructure to address system needs 
over the long-term. 


1. National Set-Asides 


The National set-asides are reserved 
from the funds annually appropriated 
by Congress to carry out section 1452. 
These set-asides are: 

a. Indian Tribes/Alaska Native 
Villages. The Administrator may reserve 
(the Administrator will provide these 
funds) 1.5% from annually appropriated 
funds for grants to Indian Tribes and 
Alaska Native Villages (section 1452(i)). 
EPA will provide separate guidelines 
regarding the selection of projects, 
project management, and program 
oversight for these grants. Indian Tribes 
and Alaska Native Villages that have not 
otherwise received either grants or 
DWSRF assistance under 1452 for a 
specific project are eligible to receive 
grants under this provision. 

b. Health effects studies. Section 1452 
requires the Administrator to reserve 
$10 million from annually appropriated 
funds to conduct health effects studies 
on drinking water contaminants (section 


1452(n)). 


c. Unregulated contaminant 
monitoring. Starting in FY 1998, section 
1452 requires the Administrator to 
reserve $2 million from annually 
appropriated funds (section 1452(0)) to 
pay for the costs of monitoring 
unregulated contaminants under section 
1445(a)(2)(C). 

d. Small system technical assistance. 
The Administrator may reserve up to 
2% of the funds annually appropriated 
in FYs 1997—2003 to carry out the 
technical assistance provisions of 
section 1442(e) to the extent that the 
total amount of funding appropriated 
under section 1442 is not sufficient. The 
set-aside from section 1452(q) plus the 
appropriation in 1442(e) cannot exceed 
$15 million per year (section 1452(q)). 

e. Operator training reimbursement. 
The Administrator will reimburse States 
for the costs of training and certifying 
operators of drinking water systems 
serving 3,300 persons or fewer to meet 
the requirements of guidelines that the 
Administrator must publish by February 
6, 1999 (section 1419(a) and (d)). The 
Congress has authorized to be 
appropriated $30 million annually from 
FY 1997 through FY 2003 for these 
reimbursement costs (section 


1419(d)(3)). If the appropriation is not 
sufficient to meet these requirements, 
the Administrator, prior to allocating 
funds to the States, shall reserve such 
sums from 1452(m) as are necessary to 
provide grants to States. Funds under 
this provision are set-aside prior to the 
allotment of funds to the States, and 
will be provided as a separate grant. 


2. Allotment for D.C. and Other 
Jurisdictions 

The Administrator shall reserve one 
percent of the funds allotted to the ' 
States for the District of Columbia. The ; 
administrator shall also reserve up to 
0.33% of the.total funds allotted to the 
States for grants to the Virgin Islands, 
the Commonwealth of the Northern 
Mariana Islands, American Samoa, and 
Guam (section 1452(j)). The funds will 
be allotted according to the formula for : 
allotting PWSS grants under section | 
1443(a)(4), and may be used to fund q 
projects eligible for assistance under d 
section 1452(a)(2). EPA will provide { 
separate guidelines regarding the 
management of these set-asides. 


3. State Set-aside Activities 


Section 1452 authorizes States to 
provide funding for certain set-aside 
activities, described below, provided 
that the amount of that funding does not 
exceed ceilings specified in the Statute. 
A State must describe in the IUP the 
amount of funds that it will use for 
these activities. A set-aside account 
must be set up to accept these funds. 
Before cash can be drawn down from 
the federal ACH, a State must provide 
a workplan to EPA describing how the 
funds will be expended. 

When set-asides are used to fund 
program (non-project) activities, the 
State and EPA must negotiate a 
workplan indicating how funds will be 
spent. No cash draws will be authorized 
from the federal ACH until the 
workplan(s) have been approved by 
EPA. While EPA reserves the right to ; 
require additional information from the q 
States, the workplan should at a 
minimum include: 

e The funding amount in dollars and 
as a percentage of the State DWSRF 
allocation; 

e The number of FTEs projected for 
implementing each set-aside; 

e The goals and objectives, outputs, 
and deliverables for each set-aside; 

e A schedule for completing activities 
under each set-aside; 

e The responsibilities of the agencies 
involved in implementing each set- 
aside; 

e A description of the evaluation 
process to assess the success of work 
funded under each set-aside. 


ij . 
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If a State does not expend all of its 
set-aside funds, a State may redirect the 
monies to the Fund, or it may redirect 
the funds to another set-aside activity as 
long as the maximum allowed for that 
activity has not been reached for the 
Fiscal Year from which the funds were 
derived. Set-aside funds may not be 
used to subsidize water system 
operation and maintenance expenses or 
for project activities eligible for funding 
from the Fund or those projects 
specifically not eligible for assistance 
from the Fund. 

a. DWSRF administrative expenses. A 
State may use up to four percent of the 
funds allotted to it for the reasonable 
costs of administering the programs 
under section 1452 and providing 
technical assistance (section 1452(g)(2)). 
These costs may include such activities 
as issuing debt; DWSRF program start- 
up costs; audit costs; financial, 
management and legal consulting fees; 
development of IUP and priority 
ranking system; development of 
affordability criteria; and cost of support 
services provided by other State 
agencies. 

Expenses incurred issuing bonds 
guaranteed by the Fund may be 
absorbed by the proceeds of the bonds 
and need not be charged against the four 
percent administrative costs allowance, 
if done so prior to depositing the 
proceeds into the Fund. The net 
proceeds of those issues must be 
deposited in the Fund. 

Funds that a State chooses to use for 
administrative purposes cannot be 
deposited into the Fund. Instead, these 
funds must be deposited into a separate 
account, or with other non-project 
funds. 

The State may charge an application 
fee to process, manage or review an 
application for Fund assistance. Such 
fees may be collected in an account 
outside the Fund and used to 
supplement administrative expenses. 
Monies in this non-project fee account 
must be dedicated to the administrative 
purposes associated with the DWSRF 
program. If fees are collected and 
deposited into the Fund account, they 
are subject to the stipulated uses of the 
Fund, which does not include the use 
of funds for administrative purposes. — 

States may recover reasonable costs 
associated with the development of the 
DWSRF program, if the costs were 
incurred between August 6, 1996, the 
date of enactment of the SDWA 
Amendments of 1996, and the date on 
which the first capitalization grant for a 
State was awarded. Documented F 
reimbursement costs will be counted as 
part of the amount, up to four percent, 


that a State can set aside for 
administrative purposes. 

if the State does not obligate the entire 
four percent for administrative costs in 
one year, it can bank the excess balance 
and use it for administrative costs in 
later years. 

b. State program management. A 
State may use up to a total of 10 percent 
of its allotment to: 

e Administer the State PWSS 


m e Administer or provide technical 
assistance through source water 
protection programs, which includes the 
Class V portion of the Underground 
Injection Control Program; 

e Develop and implement a capacity 
development strategy; and 

e Develop and implement an operator 
certification program (section 
1452(g)(2)). 

The State must provide a dollar for 
dollar match (100 percent for up to 10 
percent of the capitalization grant) for 
capitalization grant funds used for these 
purposes. This match is separate, and in 
addition to, the 20 percent match for the 
capitalization grant. At least one-half of 
the State match funds provided by the 
State must be in addition to the amount 
the State expended for the PWSS 
program in FY 1993 (see example on 
following page). Federal grant 
regulations preclude a State from using 
the same State funds to meet match 
requirements for two different programs. 
Thus, the same State dollar cannot be 
used to meet this match requirement 
and the match requirement in section 
1443 of the SDWA (PWSS program 
grants), except that the FY 1993 match 
for the PWSS can offset up to one-half 
of the match required under section 
1452 (g). 

Funds used to administer or provide 
technical assistance for source water 
protection programs shall not be used 
for enforcement actions. States may 
credit toward the one-to-one match 
State dollars used for the PWSS program 
that are in excess of the current fiscal 
year State match required in section 
1443. States may also credit current year 
expenditures on capacity development 
and operator certification programs 
toward the State’s required match. 

If the State does not obligate the entire 
10 percent for these activities in any one 
year, it can bank the excess balance and 
use it for the same activities in later 
years. 

c. Small systems technical assistance. 
A State may use up to two percent of its 
allotment to provide technical 
assistance to public water systems 
serving 10,000 people or fewer (section 
1452(g)(2)). If the State does not use the 
entire 2 percent for these activities 


against a given allotment, it can bank 
the excess balance and use it for the 
same activities in later years. If a State 
chooses to use funds under this set- 
aside, EPA encourages States to use 
available funds to support small system 
efforts to apply for DWSRF loans. A 
State may use these funds to support a 
technical assistance team or to contract 
with outside organizations to provide 
technical assistance. 

d. Local assistance and other State 
programs. A State may fund several 
other categories of activities to assist 
development and/or implementation of 
local drinking water protection 
initiatives (section 1452(k)). A State may 
use up to 15% of the capitalization grant 
amount for specified uses below, with 
the stipulation that not more than 10% 
of the capitalization grant amount can 
be used for any one activity. A State is 
not allowed to bank any of these funds 
for use in future years, with the 
exception of the funds used for source 
water delineation and assessment. 

Funds loaned out under this section 
(i and ii) must be repaid in 20 years after 
completion of a project. States may 
place repayments in the project fund or 
set up a new, separate dedicated 
account(s) for 1452(k)(1) activities. 
Assistance from this separate account(s) 
may continue to be used for any eligible 
1452(k)(1) activity. 


State Program Management Match 
Example 


Assume a State will receive a $10 
million capitalization grant, and it 
would like to use 10% of the funds for 
this set-aside, which is $1 million. The 
State must match it with $1 million in 
State funds. According to the Statute, a 
State may receive credit for certain 
expenditures in FY 1993 and the current 
year being discussed, in lieu of having 
to match entirely with new 
appropriations. One important reminder 
is that at least one-half of the funds 
must be in addition to the amount 
expended by the State for the PWSS 
program in FY 1993. 


FY 1993 

$900,000 
300,000 
200,000 


FY 1997 

$1,200,000 
400,000 
300,000 


Determination of State Credit 

In lieu of providing funds for part or 
all of this match provision, many States 
may be able to credit current funds that 
a State is using for its PWSS program or 
other eligible funding. The Statute 
allows a State to use funds expended for 


State match for 
PWSS match 
Additional State 
| 
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the PWSS program that are above and 
beyond the required PWSS State match, 
for both the current year ($300,000 for 
FY 1997 in this example) and in FY 
1993 ($200,000 here). In addition, a 
State may credit the funds that the State 
is using for the State PWSS match 
portion in FY 1993 only ($300,000). 
Thus, in this example, you first look at 
the $300,000 from FY 1997, sincé the 
Statute requires that at least 50% of the 
total match come from the current year 
(FY 1997 in this example). The State 
could then potentially use up to 
$500,000 ($200,000 + $300,000) from FY 
1993. However, in this example, the 
State would be limited to the use of 
$300,000 credit in FY 1993, due to the 
limitation of having only $300,000 of 
credit available in FY 1997. Thus, the 
State could use a total of $600,000 
without providing new appropriations 
or other in-kind services. If the State 
wants to use the remaining $400,000 ($1 
million less $600,000 already matched) 
in eligible set-aside funds, the State 
would need to provide an additional 
$200,000 or an equivalent amount of in- 
kind services. This additional $200,000 
in FY 1997 would allow the State to use 
the additional $200,000 of unused credit 
from FY 1993. Thus, the State could 
take advantage of the full 10% set-aside 
with only a small amount of new 
funding or other in-kind contributions. 
In-kind services could include funds 
that the State currently expends on 
operator certification or capacity 
development programs. The State could 
also choose to simply use only $600,000 
if no additional funding could be 
secured. 


Second Example 


Using the above example, if the State 
provided no funding for the PWSS 
program above the $400,000 State match 
in FY 1997, the allowable credit for FY 
1997 would be zero. Thus, the State 
could not receive credit for FY 1993 
allowable credits without providing 
State contributions in addition to the 
PWSS State match in FY 1997. This is 
due to the requirement that at least one- 
half of the funds be in addition to 
funding since 1993. For each new dollar 
the State provides, up to $500,000, the 
State could match it with eligible credits 
from the FY 1993 expenditures 
described in the example above. Thus, 
in order to use the full $1 million set- 
aside in this example, a State would 
have to provide $500,000 in new 
funding or in-kind services. 

Third Example 


Again using the above example, if the 
State provides $600,000 for the PWSS 
program above the State match 


requirement in FY 1997 (versus 
$300,000 as stated above), the State 
could use the $600,000 from FY 1997 
and use $400,000 from FY 1993 as 
credit for the State match. In this 
example, the State would not have to 
provide any additional match in cash to 
take full advantage of this set-aside. 

i. Assistance to a public water system 
to acquire land or a conservation 
easement for source water protection 
purposes: 

A State may provide assistance, only 
in the form of a loan, to a public water 
system to acquire land or a conservation 
easement from a willing party for the 
purpose of protecting the system’s 
source water(s) and ensuring 
compliance with national drinking 
water regulations. 

If a State elects to use this set-aside, 
the State shall develop a priority setting 
process, or use an established priority 
setting process that meets the same 
goals, to decide what land or easements 
can be purchased. The process must 
include a requirement that public water 
systems demonstrate how the land or 
easements to be purchased will directly 
promote public health protection and/or 
compliance with national drinking 
water regulations. The State must seek 
public review and comment on this 
process. Furthermore, the State must 
identify specific parcels of land or 
easements purchased in the Biennial 
Report. 

ii. Assistance to a community water 
system to implement voluntary, 
incentive-based source water quality 
protection measures: 

A State may make a loan to assist a 
community water system implement 
voluntary, incentive-based source water 
protection measures in areas delineated 
under a source water assessment 
program described in section 1453 and 
for source water petitions. Only 
community (as opposed to 
noncommunity) water systems are 
eligible for this assistance. A State may 
establish a source water petition 
program and receive petitions from 
owners/operators or local governments 
requesting State assistance in the 
development of a voluntary, incentive- 
based partnership among systems, local 
governments, and others likely to be 
affected by the management measures. 
Only pathogenic organisms, chemicals 
in source water at levels above a 
drinking water standard, or chemicals 
that are not reliably and consistently 


- below the drinking water standard can 


be identified as contaminants in a 
etition. 
If a State elects to use this set-aside, 
the State must develop a list of systems 
that will receive loans, giving priority to 


projects that promote compliance and 
public health protection, and then seek 
public review and comment on this list. 

iii. Provide funding to delineate and 
assess source water protection areas: 

A State may use up to 10 percent of 
its FY 1997 capitalization grant to 
delineate and/or assess source water 
protection areas for public water 
systems in accordance with section 
1453. Assessments include the 
identification of potential sources of 
contamination within the delineated 
areas. These assessment activities, 
which primacy States are required to 
undertake, are limited to the 
identification of contaminants regulated 
under the SDWA, or unregulated 
contaminants, selected by the State, at 
its discretion, when the State 
determines that they may pose a threat 
to public health. Funds set aside for this 
purpose shall be obligated by the State 
within four fiscal years after the State 
receives the grant from which the funds 
are set-aside. 

Funds are available from the 
capitalization grant only for FY 1996 
and FY 1997 to delineate and assess 
source water protection areas in 
accordance with section 1453.! Since 
there are no FY 1996 funds available for 
the DWSRF program, FY 1997 is the 
only year when funds will be available 
for this important activity. EPA 
encourages States to determine the level 
of activity necessary to delineate and 
assess their source water protection 
areas, and determine the level of 
funding necessary to complete these 
activities. If needed, States should take 
up to 10 percent of fiscal year 
capitalization grant allowed by law. 
EPA will review the State’s F 
determination as part of the : 
capitalization grant application review. 

iv. To support the establishment and 
implementation of wellhead protection 
programs: 

e State may make expenditures 
from the set-aside account to establish 
and implement wellhead protection 


1 States may use funds from this set-aside for the 
development of Total Maximum Daily Loads 
(TMDL’s) in limited circumstances. The State must 
establish a policy of allowing use of set-aside funds 
to develop TMDL’s only if a clear cause and effect 
relationship can demonstrate that development of 
the TMDL is essential to public health protection 
and continuing compliance with national primary 
drinking water regulations. Funding TMDL’s 
through source water set-asides is only eligible if it 
will prevent or reduce source water contamination 
or enhance the efficiency of the drinking water 
treatment process. In this context, TMDL activity 
should be weighed against other source water 
assessment and delineation priority activities. State 
source water assessment programs submitted to 
EPA that propose to include TMDL activity shall 
ensure that the development of TMDL’s does not 
delay the completion of the source water 
assessments. 


— 
| 


Federal Register/Vol. 63, No. 214/ Thursday, November 5, 1998/ Notices 


59855 


programs (WHP) under section 1428. 
Funds can be used to establish a WHP 
program, which a State must then 
submit to the EPA Region for approval. 
The WHP activities to be funded must 
be identified in the IUP. 

v. To provide funding to a Public 
Water System to implement a technical 
or financial assistance under the 
capacity development strategy: 

A State may provide assistance to a 
public water system as part of a capacity 
development strategy under section 
1420(c). 

e. Movement of funds between the 
Fund and set-aside account after award 
of capitalization grant. If provided for in 
the IUP, a State may move funds among 
set-aside activities or from the set-aside 
account(s) to the Fund after receiving an 
approved amendment to the 
capitalization grant. Once payments 
have been made (according to the 
schedule outlined in the capitalization 
grant award), the project funds will be 
considered part of the Fund and may 
only be used for the authorized 
purposes. 

f. Transfer of funds. Section 302 of the 
SDWA Amendments of 1996 allows a 
State to transfer up to 33% of the 
capitalization grant made to a State 
under section 1452(m) to the CWSRF or 
an equivalent amount from the CWSRF 
to the DWSRF. This transfer is at the 
Governor’s discretion and cannot occur 
until at least a year after the State has 
received its first DWSRF capitalization 
grant. EPA plans to issue guidelines at 
a later date concerning this transfer 
provision. 


C. Types of Financial Assistance That 
the Fund May Provide 


A Fund may make loans for project 
construction, purchase or refinance 
local debt obligations, guarantee or 
purchase insurance for local debt issues, 
provide revenue for or secure State 
bonds if the proceeds of the bonds are 
deposited in the Fund, and earn interest 
on Fund accounts (section 1452(f)). 


1. Loans 


A Fund may make loans with interest 
rates that are less than or equal to the 
market interest rate, including zero 
percent loans. The State is responsible 
for identifying in the IUP the method it 
will use to determine the “prevailing” 
market interest rate at the time a 
particular loan is executed with an 
assistance recipient. As part of its 
capitalization grant application, the 
State should outline its policy with 
respect to interest rate terms for various 
potential categories of assistance 
recipients. 


A State may issue separate loans for 
planning, design, and construction 
costs. If the State had made prior loans 
to a recipient, the Fund may “roll over” 
the separate loans into a subsequent 
loan for construction. A State may also 
provide “incremental” assistance to 
finance a multi-year construction 
activity (e.g., for particularly large, 
expensive projects). 

a. Repayment of loan. Assistance 
recipients (borrowers) must begin 
repayment of the loan(s), as provided in 
the loan agreement, not later than one 
year after completion of the project. A 
project is considered complete when the 
operations are initiated or are capable of 
being initiated. Recipients must 
complete loan repayment not later than 
20 years after the completion of the 
project. However, States which establish 
a disadvantaged community loan 
program pursuant to section 1452(d) 
may provide loans to qualified 
recipients for up to 30 years, as long as 
the period of the loan does not exceed 
the expected design life of the project. 

b. Dedicated repayment source. Each 
loan recipient (except for disadvantaged 
subsidy portion) must establish a 
dedicated source of revenue (or in the 
case of a privately owned system, 
demonstrate that there is adequate 
security) for repayment of the principal 
and interest due on the loan which is 
consistent with local ordinances and 
State laws. In most cases, this will be a 
pledge of revenues from user charges, 
while for privately owned systems, it 
could include the pledge of accounts 
receivable and proceeds therefrom. 

c. Financial security of privately- 
owned systems. Eligible water systems 
that are privately owned must 
demonstrate that there is adequate 
security to assure repayment of the loan. 
In some cases a State may determine 
that it is appropriate to require such 
systems to provide credit 
enhancements, to pledge a variety of 
collateral, and/or to provide other types 
of security, such as corporate or 
personal guarantees. 

d. Financial, technical, and 
managerial capability analysis. The 
State shall review the overall financial 
capability of the recipient to repay the 
loan as well as technical and managerial 
capability of the assistance recipient to 
maintain compliance with the SDWA 
(section 1452(a)(3)(A)(i)). Findings of 
the financial capability analysis may be 
used to determine the terms of 
assistance for applicants. The State may 
not provide assistance to any system 
that does not have the technical, 
managerial or financial capability to 
ensure compliance with the SDWA or is 
in significant non-compliance with any 


drinking water standard or variance. 
However, if assistance will ensure 
compliance or if the system’s owner or 
operator agrees to take appropriate 
measures to ensure that the system has 
the necessary capability, the State may 
provide assistance. 

e. Disadvantaged communities. A 
Fund may provide additional loan 
subsidies (e.g., principal forgiveness, 
negative interest rate loans) to benefit 
communities meeting the definition of 
“disadvantaged” or which the State 
expects to become. disadvantaged as a 
result of the project. A ‘‘disadvantaged 
community” is one in which the entire 
service area of a public water system 
meets affordability criteria established 
by the State after public review and 
comment (section 1452(d)). The 
Administrator shall publish 
information, within 18 months after 
enactment of the SDWA amendments, to 
assist States in developing affordability 
criteria. EPA will undertake this effort 
in consultation with States and the 
Rural Utilities Service. 

The State should take its affordability 
criteria into account when deciding the 
level of subsidy a disadvantaged 
community will receive, in order to 
make the loan affordable. Where 
capability of the system is an issue, the 
State must ensure that, prior to 
necessary funding and any other 
actions, the system has adequate 
financial, technical and managerial 
capability to maintain compliance. 

e value of subsidies that a Fund 
provides during a particular fiscal year’s 
capitalization grant cannot exceed 30 | 
percent of the amount of the 
capitalization grant for that year 
(1452(d)(2)). Subsidies under this 
provision cannot be banked for future 
use. 

f. Project funding for small systems. 
The Statute requires that a State use a 
minimum of 15 percent of all dollars 
credited to the Fund to provide loan 
assistance to small systems that serve 
fewer than 10,000 persons. The 15 
percent minimum is based on the level 
of DWSRF funds that the State expects 
to have available for funding in the 
fiscal year addressed by the IUP. 


2. Buy or Refinance Existing Debt 
Obligations 

A Fund may buy or refinance debt 
obligations of municipal, intermunicipal 
or interstate agencies, where the initial 
debt was incurred and construction 
started after July 1, 1993 (section 
1452(f)(2)). Private systems are not 
eligible for refinancing under section 
1452(f)(2). Refinancing may entail © 
purchasing existing municipal debt 
such that the proceeds of the transaction 
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may be used to call the bonds. This 
provision is intended to encourage 
projects to proceed using their own 
means of financing in advance of the 
availability of Fund assistance, by 
offering the prospect of project 
refinancing at better financial terms at a 
later date. 

Projects incurring debt and initiating 
construction between July 1, 1993 and 
the effective date of a State 
capitalization grant must meet the 
eligibility requirements of section 1452 
to be eligible for refinancing. Where the 
original debt for a project was in the 
form of a multi-purpose bond incurred 
for purposes in addition to eligible 
purposes under section 1452, a Fund 
may provide refinancing only for 
not for the entire debt. 

If a State has credited repayments of 
loans made under a pre-existing State 
loan program as part of its State match 
(see V.A.), the State cannot also 
refinance the projects under the 
DWSRYF. If the State has already counted 
certain projects toward its State match 
which it now wants to refinance, the 
State must provide replacement funds 
for the amounts previously credited as 
match. 

The State should seek the advice of 
bond counsel or tax attorneys to ensure 
that these refinances do not conflict 
with Federal law. 


3. Guarantee or Purchase Insurance for 
Local Debt Obligations 


A Fund may provide assistance to 
improve the marketability of local debt 
obligations or to reduce interest rates to 
attract potential buyers of the bonds and 
loans (section 1452(f)(3)). These credit 
enhancements may take the form of 
guarantees or purchases of insurance, 
which are available from a number of 
insurance companies. Assistance of this 
type is limited to local debt obligations 
that are undertaken to finance projects 
eligible for assistance under section 
1452. 


4. A Source of Revenue or Security for 
Payment of Fund Debt Obligations 


The State may use assets deposited in 
the Fund to “leverage”’ (i.e., increase) 
the total amount of funds available 
within the Fund (section 1452(f)(4)). 
Leveraging is accomplished by using 
Fund assets as a source of revenue or 
security for the payment of the principal 
and interest on revenue or general 
obligation bonds issued by the State. 
The net proceeds of the sale of the 
bonds secured by the Fund must be 
deposited into the Fund. 

e security may be provided by any 
of the assets of the Fund, including an 
existing Fund balance and future 


revenues from loan repayments. The 
State may also choose to borrow against 
the repayment stream from outstanding 
loans made from an initial set of 
capitalization grants (or part of the 
capitalization grant or State match), thus 
increasing the financial resources of the 
Fund much sooner than would 
otherwise be possible. Bonds may be 
issued by an instrumentality of the 
State, including the State agency 
responsible for administering the Fund. 

ote that the use of a capitalization 
grant to leverage does not, in and of 
itself, satisfy any requirements on the 
use of DWSRF funds. The proceeds of 
the bond issue must ultimately be used 
for providing loans and other assistance 
to satisfy the requirements of section 
1452. 

For the purposes of this section, “‘net 
proceeds” is defined as the funds raised 
from the sale of the bonds minus 
issuance costs (e.g., the underwriting 
discount, underwriter’s legal counsel 
fees, bond counsel fees, financial 
advisor fees, rating agency fees, printing 
of disclosure documents/bond 
certificates, trustee banks’ fees, various 
forms of credit enhancement and 
enhancement and other costs that may 
be incurred by a State agency incidental 
to the bond issuance). 

Funds in a CWSRF cannot secure 
bonds issued for DWSRF assisted 
projects, and vice-versa, where there is 
the potential that assets in one Fund 
could be used for a purpose not 
authorized by the law establishing that 
Fund. Funds in a CWSRF cannot be 
used to cure a default on a project 
receiving DWSRF assistance because it 
is not an authorized type of assistance, 
nor is the project eligible, under title VI 
of the Clean Water Act. However, States 
may propose other leveraging methods 
relying on one or both Fund’s assets 
where the potential for using those 
assets for an unauthorized purpose does 
not exist. For example, a State may use 
the authority to reserve one program’s 
capitalization grant funds under section 
302 of the SDWA Amendments to 
further secure a bond issued for one or 
both SRF programs. Such leveraging 
methods must be reviewed by the 
Regional Office and by EPA 
Headquarters before they can be 
implemented by the State. 


5. Earn Interest on Fund Accounts 


Sections 1452(c) and 1452(f)(5) 
authorize the State to earn interest on 
Fund accounts prior to disbursement of 
assistance (e.g., on reserve accounts 
used as security or guarantees). Dollars 
deposited must not remain in the Fund 
primarily to earn interest. States and 
municipalities should obtain the legal 


opinion of a bond counsel or tax 
attorney with respect to using the Fund 
to earn interest on the proceeds of a tax- 
exempt issue. 

There are limits to the type of 
investments that a State can make with 
Fund accounts. Funds not required for 
current obligation or expenditure must 
be invested in interest bearing 
obligations (section 1452(c)). The 
authority to earn interest does not 
include investment methods that earn 
dividends or yields other than interest. 
Most States have laws that restrict the 
eligible investments of these fund 
accounts. Furthermore, if a State 
engages in a leveraged program, there 
may be restrictions on eligible 
investments in the trust indenture 
securing the bonds. In certain cases, the 
Federal tax code may limit the 
investments a leveraged program can 
make with fund accounts. 


Ill. Eligible Systems and Projects 
A. Eligible Systems 


Drinking water systems that are 
eligible for Fund assistance are 
community water systems, both 
privately and publicly owned, and 
nonprofit noncommunity water systems. 
Federally-owned systems are not 
eligible to receive Fund assistance 
(section 1452(a)(2)). 

Fund managers should seek tax 
advice if they plan to issue bonds, to 
ensure that the requirements of the 
Private Activity Use Rule are met, 
particularly with regard to funding 
— private systems. 

inking water systems that have 
components of their systems in more 
than one State are eligible to receive 
funding after consultation with the 
regulatory agencies involved. 


B. Eligible Projects 
1. Compliance and Public Health 


A DWSRFF may provide assistance 
only for expenditures (not including 
monitoring, operation, and maintenance 
expenditures) of a type or category 
which will facilitate compliance with 
national primary drinking water 
regulations applicable to the system 
under section 1412 or otherwise 
significantly further the health 
protection objectives of the Act (section 
1452(a)(2)). 

Projects to address SDWA health 
standards that have been exceeded or to 
prevent future violations of the rules are 
eligible for funding. These include 
projects to maintain compliance with 
existing regulations for contaminants 
with acute health effects (i.e., the 
Surface Water Treatment Rule, the Total 
Coliform Rule, and nitrate standard) and 
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regulations for contaminants with 
chronic health effects (i.e., Lead and 
Copper Rule, Phases I, II, and V rules, 
and safety standards for total 
trihalomethanes, arsenic, barium, 
cadmium, chromium, fluoride, mercury, 
selenium, combined radium-226, -228, 
and gross alpha particle activity). 

Projects to replace aging infrastructure 
are also eligible if they are needed to 
maintain compliance or further the 
public health protection goals of the 
Act. Examples of these include projects 
to: 

e Rehabilitate or develop sources 
(excluding reservoirs, dams, dam 
rehabilitation and water rights) to 
replace contaminated sources; 

e Install or upgrade treatment 
facilities if, in the State’s opinion, the 
project would improve the quality of 
drinking water to comply with primary 
or secondary standards; 

e Install or upgrade storage facilities, 
including finished water reservoirs, to 
prevent microbiological contaminants 
from entering the water system; and 

e Install or replace transmission and 
distribution pipes to prevent 
contamination caused by leaks or breaks 
in the pipe, or improve water pressure 
to safe levels. 

Projects to consolidate water 
supplies—for example, when individual 
homes or other public water supplies 
have a water supply that is 
contaminated, or the system is unable to 
maintain compliance for financial or 
managerial reasons—are eligible for 
DWSRFF assistance. 

The purchase of a portion of another 
system’s capacity is eligible for a loan, 
if it is the most cost-effective solution. 


2. Loan Assistance to Systems That 
Meet the Definition in Section 1401(b) 


Certain entities that deliver water 
through constructed conveyances, other 
than piped water systems, are not 
currently considered public water 
supplies. The SDWA Amendments 
would classify such systems as public 
water systems unless they comply with 
provisions of 1401(b). 


These systems are eligible for section . 


1452 funds for the purposes specified in 
1401(b). 


3. Land Acquisition 


Land is eligible only if it is integral to 
a project that is needed to meet or 
maintain compliance and further public 
health protection. In this instance, land 
that is integral to a project is only the 
land needed to locate eligible treatment 
or distribution projects. In addition, the 
acquisition has to be from a willing 
seller. Land that is necessary for source 


water protection may be eligible to 
receive a loan under section 1452(k). 

The cost of complying with the 
Uniform Relocation Assistance and Real 
Property Acquisition Policies Act of 
1970 (the Uniform Act) is an eligible 
cost to be included in a DWSRF 
program loan. (See section on cross- 
cutters for a more detailed discussion of 
the Uniform Act.) 


4. Planning and Design of a Drinking 
Water Project 


A Fund may provide assistance for 
the costs of project planning, design and 
other related costs. The provision of 
assistance for design and planning costs 
does not guarantee a system that the 
DWSRF program will provide funding 
for the construction of the project. The 
State may choose to combine the loan 
for planning and design with a 
construction loan. 

Costs to municipalities for preparing 
environmental assessment reports may 
be included as part of the costs of 
planning a project. Costs incurred by the 
State in reviewing the environmental 
assessments are considered DWSRF 
administrative costs. 


5. Restructuring of Systems That Are in 
Noncompliance or That Lack the 
Technical, Managerial and Financial 
Capability to Maintain the System 


A Fund may provide assistance to an 
eligible public water system to 
consolidate with other public water 
system(s) only if the assistance will 
ensure that the system returns to and 
maintains compliance with SDWA 
requirements (section 1452(a)(3)(B)). 

If the system does not have the 
technical, managerial, and/or financial 
capability to ensure compliance, or is in 
significant noncompliance, the system 
may receive assistance only if (1) the 
assistance will ensure compliance, or (2) 
the owner or operator of the system 
agrees to undertake appropriate changes 
in operations. These changes include 
consolidation or management changes 
that will ensure that the system has the 
technical, managerial, and financial 
capability to ensure and maintain 
compliance with SDWA requirements. 
Costs associated with consolidation, 
such as legal fees and water buy-in fees, 
are eligible for funding. 

A State should establish criteria or 
guidelines to help assess what types of 
operational or management changes 
may be appropriate for a water system. 
Further, a State should define when a 
system would be a good candidate for 
physical consolidation to solve a 
compliance or long-term financial issue, 
or when a system could consolidate by 


_other means, such as through 


management consolidation. 
C. Projects Not Eligible for Funding 


The Fund cannot provide funding 
assistance for the following projects and 
activities: 

e Dams, or rehabilitation of dams; 

e Water rights, except if the water 
rights are owned by a system that is 
being purchased through consolidation 
as part of a capacity development 
strategy; 

e Reservoirs, except for finished 
water reservoirs and those reservoirs 
that are part of the treatment process 
and are located on the property where 
the treatment facility is located; 

e Laboratory fees for monitoring; 

e Operation and maintenance 
expenses; 

e Projects needed mainly for fire 
protection; 

e Projects for systems that lack 
adequate technical, managerial and 
financial capability, unless assistance 
will ensure compliance; 

e Projects for systems in significant 
noncompliance, unless funding will 
ensure compliance; 

e Projects primarily intended to serve 
future growth. 


1. Lack of Technical, Managerial and 
Financial Capability 

A Fund may not provide any type of 
assistance to a system that lacks the - 
technical, managerial or financial 
capability to maintain SDWA 
compliance, unless the owner or 
operator of the system agrees to 
undertake feasible and appropriate 
changes in operation or if the use of the 
financial assistance from the DWSRF 
will ensure compliance over the long- 
term (section 1452(a)(3)(B)(i)). The State 
shall develop a capacity program to 
evaluate each system to be funded to 
ensure it has adequate capacity to 
receive funding. 


2. Significant Noncompliance 


A Fund may not provide assistance to 
any system that is in significant 
noncompliance with any national 
drinking water regulation or variance 
unless the State conducts a review and 
determines that the project will enable 
the system to return to compliance and 
the system will maintain an adequate 
level of technical, managerial and 
financial capability to maintain 
compliance (section 1452(a){3)(B)(ii)). 


3. Growth 


A Fund cannot provide assistance to 
finance the expansion of any drinking 
water system solely in anticipation of 
future population growth (section 
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1452(g)(3)(C)). However, assistance may 
be provided to address population 
growth expected to occur over the 
useful life of the facility to be funded. 
In determining whether or not a project 
is eligible for assistance, the State must 
determine the primary purpose of the 
project. If the primary purpose is to 
supply or attract growth, the project is 
not eligible to receive DWSRF funds. If 
the primary purpose is to solve a 
compliance or public health problem, 
the entire project, including the portion 
necessary to accommodate a reasonable 
amount of growth over its useful life, is 
eligible. In reviewing the proposed 
project, the State should review the 
basis for, and reasonableness of, the 
population projections. 

A State must also consider the extent 
of current risk to public health in 
establishing funding priorities. 
Consequently, if a project includes 
substantial growth, it must be placed at 
the lower end of the priority list. It 
would be contrary to the intent of 
Congress, as reflected in the 
“anticipation of growth” provision, to 
fund a project with the prospect of a 
substantial amount of growth ahead of 
a project where a significant portion is 
attributable to rectifying a current health 
threat. 


D. Compliance Without DWSRF 
Funding 


The inability or failure of any public 
water system to receive assistance from 
a Fund or any other funding agency, 
shall not alter the obligation of a 
drinking water system to comply in a 
timely manner with all applicable 
drinking water standards and 
requirements of section 1452 (section 
1452(1)). 


IV. State/Project Level Authorities 
A. Cross-Cutting Federal Authorities 


There are a number of Federal laws, | 
executive orders and government-wide 
policies that apply by their own terms 
to projects and activities receiving 
Federal financial assistance, regardless 
of whether the statute authorizing the 
assistance makes them applicable. 
These “cross-cutting Federal 
authorities” (cross-cutters) include 
environmental laws such as the 
National Historic Preservation Act and 
the Wild and Scenic Rivers Act, and 
social and economic policy authorities 
such as Executive Orders on Equal 
Employment Opportunity and 
goverhment-wide debarment and 
suspension rules. 

A few cross-cutters apply by their 
own terms only to the State as the grant 
recipient (e.g., Drug-Free Workplace 


Act, Pub. L. 100-692 section 5152 et 
seq.), because the authorities explicitly 
limit their application to grant 
recipients. In general, however, the 
cross-cutters will apply to projects and 
activities receiving assistance from the 
Fund. 

The Fund may consist of funds from 
several sources: Federal grant dollars, 
State match amounts, loan repayments, 
and, perhaps, bond proceeds. It is 
therefore difficult to identify which 
projects are receiving Federal financial 
assistance and are thus, subject to the 
cross-cutters. Consequently, the cross- 
cutters will apply to an amount of funds 
equaling the amount of the Federal 
grant. Requirements imposed by the 
cross-cutters must be met by projects 
whose cumulative DWSRF funding is 
equivalent to the amount of the 
capitalization grant (“equivalency 
projects’’). 

e concept of equivalency was 
developed for the CWSRF program, 
although in that program it had an 
additional feature. In the CWSRF 
program, equivalency projects were 
subject to a number of specific 
requirements listed in the Clean Water 
Act (section 602(b)(6)), as well as the 
cross-cutters. In the DWSRF program, 
the concept of equivalency is only used 
to describe which projects must comply 
with cross-cutters and which must 
undergo a tier one environmental 
review (see IV.B.) 

Projects funded with DWSRF monies 
in amounts greater than the 
capitalization grant are not subject to 
these requirements, but States that 
apply cross-cutters to projects whose 
cumulative funding is greater than the 
amount of the Federal capitalization 
grant may bank this excess to meet 
future requirements. 

All programs, projects and activities 
undertaken by the DWSRF program, 
including those undertaken as non- 
equivalency projects, are subject to 
Federal anti-discrimination laws, 
including the Civil Rights Act of 1964, 
section 504 of the Rehabilitation Act of 
1973 and the Age Discrimination Act of 
1975. 

Because of the similarities between 
the DWSRF and CWSRF programs, and 
because the State plays a more 
substantial role in these two programs 
than in other Federal assistance 
programs (particularly in its 
relationship with assistance recipients), 
the method for applying cross-cutters in 
the DWSRF program will be the same as 
that used in the CWSRF program. The 
Agency will remain ultimately 
responsible for ensuring that assistance 
recipients comply with the cross- 
cutters, but will carry out this 


responsibility mainly through its annual 
oversight and approval roles. Day-to-day 
responsibility for overseeing funding 
recipients’ implementation of the cross- 
cutters will fall upon the State. For 
example, where a cross-cutter requires 
consultation with another Federal 
agency, such as the U.S. Fish and 
Wildlife Service, the State will take this 
action initially. If a compliance issue 
cannot be resolved for a particular 
project through that consultation, then 
the State must seek the Regional Office’s 
assistance in settling the matter. The 
most recent list of cross-cutters that 
apply is attached in Appendix A. 


B. Environmental Reviews 


The environmental review principles 
developed for the CWSRF program will 
provide the basis for the development of 
a State environmental review process 
(SERP) in the DWSRF program. The 
SERP that applies to Fund equivalency 
projects must be the same as the process 
for CWSRF equivalency projects. Non- 
equivalency projects must also undergo 
an environmental review, but the State 
may elect to apply an alternative SERP 
to these projects. 

1. Equivalency Projects 

Equivalency projects are reviewed 
under a SERP that is functionally 
equivalent to the review followed by the 
Agency under the National 
Environmental Policy Act (NEPA). The 
State may elect to apply the procedures 
at 40 CFR part 6, subpart E and related 
subparts, or apply its own “NEPA-like” 
SERP for conducting environmental 
reviews developed for the CWSRF 
program. For equivalency projects, a 
SERP must contain the elements 
described below. 

Legal foundation: The State must have 
the legal authority to conduct 
environmental reviews of construction 
projects receiving Fund assistance. The 
legal authority and supporting 
documentation must specify: 

e The mechanisms to implement 
mitigation measures to ensure that a 
project is environmentally sound; 

e The legal remedies available to the 
public to challenge environmental 
review determinations and enforcement 
actions; 

e The State agency that is primarily 
responsible for conducting 
environmental reviews; and 

e The extent to which environmental 
review responsibilities will be delegated 
to local recipients and will be subject to 
oversight by the primary State agency. 

Interdisciplinary approach: The State 
must employ an interdisciplinary 
approach for identifying and mitigating 
adverse environmental effects 
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including, but not limited to, those 
associated with cross-cutting Federal 
environmental authorities. 

Decision documentation: The State 
must fully document the information, 
processes and premises that influence 
its decisions to: 

e Proceed with a project contained in 
a finding of no significant impact (FNSI) 
following documentation in an 
environmental assessment (EA); 

e Proceed or not proceed with a 
project contained in a record of decision 
(ROD) following preparation of a full 
environmental impact statement (EIS); 

e Reaffirm or modify a decision 
contained in a previously issued 
categorical exclusion (CE), EA/FNSI or 
EIS/ROD following a mandatory 5 year 
environmental reevaluation of a 
proposed project; and 

e Ifa State elects to implement 
processes for either partitioning an 
environmental review or CE from 
environmental review, the State must 
similarly document these processes in 
its proposed SERP. 

Public Notice and Participation: The 
State must provide public notice when 
a CE is issued or rescinded, a FNSI is 
issued but before it becomes effective, a 
decision issued 5 years earlier is 
reaffirmed or revised, and prior to 
initiating an EIS. Except with respect to 
a public notice of a categorical 
exclusion or reaffirmation of a previous 
decision, a formal public comment 
period must be provided during which 
no action on a project will be allowed. 

A public hearing or meeting must be 
held for all projects except for those 
having little or no environmental effect. 

Alternatives Consideration: The State 
must have evaluation criteria and 
processes which allow for: 

e Comparative evaluation among 
alternatives, including the beneficial 
and adverse consequences on the 
existing environment, the future 
environment and individual sensitive 
environmental issues that are identified 
by project management or through 
public participation; and 

e Devising appropriate near-term and 
long-range measures to avoid, minimize 
or mitigate adverse impacts. 

2. Non-equivalency projects. 

The State may elect to apply an 
alternative SERP to non-equivalency 
construction projects assisted by the 
Fund, provided that the process: 

e Is supported by a legal foundation 
which establishes the State’s authority 
to review construction projects; 

e Responds to other environmental 
objectives of the State; 

e Provides for comparative 
evaluations among alternatives and 
accounts for beneficial and adverse 


consequences to the existing and future 
environment; 

e Adequately documents the 
information, processes and premises ~ 
that influence an environmental 
determination; and 

e Provides for notice to the public of 
proposed projects and for the 
opportunity to comment on alternatives 
and to examine environmental review 
documents. For projects determined by 
the State to be controversial, a public 
hearing must be held. 


3. EPA approval and Review Process 


The RA must review and approve any 
State “NEPA-like” and alternative 
procedures to ensure that the 
requirements for both equivalency and 
non-equivalency projects have been 
met. The RA will conduct these reviews 
on the basis of the criteria for evaluating 
NEPA-like reviews contained in 
appendix B to these guidelines. Because 
these criteria are also used in the 
CWSRF program (appendix A to the 
CWSRF regulations), a State may simply 
adopt those for the DWSRF program. 
Significant changes to State 
environmental review procedures must 
be approved by the RA. The approved 
SERP may be incorporated in the State’s 
operating agreement, if it elects to 
prepare one. (See I.D. above) 

States should establish administrative 
procedures for monitoring, collecting 
and summarizing environmental review 
information and provide documentation 
of these activities in the Biennial 
Report. EPA’s annual review will 
include a review of a sample of DWSRF 
projects to verify the application and the 
adequacy of the SERP. 


V. Funding Process 
A. 20 Percent State Match 


Except for FY 1997 funds, States must 
deposit the 20% State match into the 
Fund on the date of or before receiving 
payments under the capitalization grant. 
In general, State match deposits must be 
in cash. When a State opts to use a 
“letter of credit” mechanism for its State 
match, payments to this letter of credit 
account must be made proportionally on 
the same schedule as the payments of 
Federal funds (as outlined elsewhere in 
these guidelines) in the capitalization 
grant. Monies from this State match 
letter of credit must be drawn into the. 
Fund as monies are drawn on the 
Federal letter of credit (known as the 
automated clearinghouse account 
(ACH)). 

When cash is drawn from the Federal 
ACH for the set-aside account only, the 
State may deposit its proportional share 
into the Fund in the form of a note 


receivable rather than actual cash. The 
note{s) must be converted to cash prior 
to the time when cash is drawn from the 
federal ACH to the project fund, in order 
to meet the State match requirement. 

For grant payments made to the State 
from funds appropriated in FY 1997, the 
State may defer deposit of its matching 
amount to no later than September 30, 
1999. This flexibility is provided to 
States which may need additional time 
to secure State funding for the required 
matching amount. Note that even if the 
State defers deposit of its matching 
amounts, it must identify the source of 
its matching funds in the capitalization 
grant application and agree to provide 
the State match for grant payments 
already received from the FY 1997 
appropriations by September 30, 1999. 
Thus, States will have to match the 
funds that have been received as 
payments or are drawn down in cash, in 
order to reach the proportional match 
requirement of 20%, before additional 
funds can be expended frem the federal 
ACH. 

States may acquire the matching 
amount from a variety of sources, 
including legislative appropriations, 
proceeds from State issued bonds, 
revenues from State taxes or 
assessments, and funds maintained in 
other State accounts. Bonds issued by 
the State to derive the match may be 
retired from the interest payments made 
to the Fund on loans awarded by the 
Fund if the net proceeds from the State 
issued bonds are deposited in the fund. 
Loan repayments including principal 
and interest of a loan must be repaid to 
the Fund; with only the interest portion 
of repayments and interest earnings of 
the Fund as a source of funds to retire 
State bond issues that provide the State 
match. This flexibility to retire State 
debt should not be used to the extent 
that it endangers the long term financial 
goals and objectives, and financial 
condition of the DWSRF program, as 
described in the IUP. If the State 
provides a match in excess of the 
required amount, the excess balance 
may be banked toward match 
requirements associated with 
subsequent capitalization ts. 

The State already a 
dedicated revolving fund which 
provides assistance for activities 
consistent with section 1452(a)(2) of the 
SDWA. The State may credit toward its 
match requirement State monies 
deposited into this dedicated fund 
between July 1, 1993 and prior to the 
receipt of a capitalization grant under 
section 1452(a) of the SDWA if: 

(1) The monies were deposited in an 
SRF that subsequently received a 
capitalization grant and, if the deposit 
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was expended, it was expended in 
accordance with section 1452 of the 
SDWA; 

(2) The monies were deposited in a 
separate fund that has not received a 
capitalization grant, they were 
expended in accordance with section 
1452 of the SDWA and an amount equal 
to all repayments of principal and 
payments of interest from these loans 
wiil be deposited in the Federally 
capitalized fund; or 

3) The monies were deposited in a 
separate fund and used as a reserve 
consistent with section 1452 and an 
amount equal to the reserve is 
transferred to the Federally capitalized 
fund as its function is satisfied. 


B. State Match for the 1452(g)(2) Set- 
Aside 


The State must agree to deposit into 
the set-aside account where the 
1452(g)(2) funds will be deposited, a 
dollar for dollar match, up to 10 percent 
of the capitalization grant. States may 
acquire the matching amounts from a 
variety of sources, in particular, PWSS 
funding credits discussed in II.B.3.b. If 
additional funds are required, a State 
may use legislative appropriation or 
other State funds. 


C. Federal Funding Process 
1. General 


A State will receive each 
capitalization grant payment in the form 
of an increase to the ceiling of funds 
available through a separate Fund 
account set up in the EPA-Automated 
Clearing House (EPA—ACH). Cash will 
be transferred to the State from the U.S. 
Treasury on a reimbursement basis, after 
the assistance recipient has billed the 
DWSRF program for work completed 
and the DWSRF program requests 
reimbursement from EPA. The State 
then reimburses project assistance 
recipients for costs incurred—a process 
known as the disbursement from the 
DWSRF. 


2. Schedule of Payments 


A State must include a payment 
schedule in its capitalization grant 
agreement that is based on its projection 
of binding commitments (see below) 
and use of set-asides in the State’s 
Intended Use Plan. Increases in the 
ceiling of funds available in the EPA— 
ACH will be made in accordance with 
the schedule of payments. All payments 
will be made by the earlier of 8 quarters 
from the date of a capitalization grant 
award or 12 quarters from the date of 
allotr-ent. The schedule of payments 
applies to all funds in the capitalization 
grant, including those funds that are 
used for set-aside activities. 


3. Binding Commitments 


In order to demonstrate continuing 
progress in project (both Fund and set- 
aside projects) initiation, and to further 
the intent of Congress to “‘commit(s) and 
expend(s) funds * * * as efficiently as 
possible* * *” (section 1452(g)(3)(A)), 
the State must agree to enter into 
binding commitments to provide 
financial assistance under the DWSRF 
program with assistance recipients. A 
binding commitment is a legal 
obligation by the State to a recipient of 
assistance that defines the terms for 
DWSRF assistance. The binding 
commitment should include a 
description of the project to receive 
financial assistance, the expected terms 
of the assistance, and expected date of 
project initiation and project 
completion. 

Binding commitments must be made 
in an amount equal to the amount of 
each grant payment that is deposited 
into the Fund and State match within 
one year after the receipt of each grant 
payment. 

The State must continue to make 
progress in providing Fund assistance 
by entering into binding commitments 
equaling the amount of the grant 
payment and State match within one 
year after it receives a grant payment. To 
facilitate compliance with this 
requirement, the State may wish to plan 
for binding commitments equal to the 
federal capitalization grant less the non- 
project set-asides plus the State match 
(Federal funds only for the FY 1997 
funds). Then, if some projects are 
unable to proceed for unforeseen 
reasons, the State will still be able to 
comply with the requirement. The State 
may make binding commitments for 
more than the required amount, and 
bank the “excess” balance towards the 
binding commitment requirements of 
subsequent grant payments. 

If a State is concerned about its ability 
to comply with the binding commitment 
requirement, it should notify the RA 
before it fails to fulfill its responsibility, 
and propose a revised payment 
schedule. 


4. Cash Draw 


The ACH process is structured so that 
neither the DWSRF program nor the 
assistance recipients will be required to 
provide interim financing on financial 
transactions of the DWSRF program. 
Transfer procedures have been 
established to ensure that cash will be 
in the DWSRF program account within 
two days after the Agency receives a 
valid request for cash draw from the 
State. To effect this two day transfer, the 
Agency will only subject requests to 


account verification. The Agency will 
not review DWSRF program documents 
(e.g., construction status of projects, 
adequacy of voucher documentation) 4 as 
part of the cash draw process. 

Cash draws from the DWSRF-ACH 
are limited by the ceiling available in 
the DWSRF-ACH. However, in the 
event of an imminent default (e.g., debt 
service payments to bondholders and 
resulting need for a cash draw from a 
DWSRF-ACH for use as a security or 
guarantee), the Agency can amend the 
grant agreement and payment schedule 
to allow the State to draw cash 
immediately, up to the total amount of 
the DWSRF--ACH committed to the 
guarantee or security. The DWSRF or 
the assistance recipient must first incur 
a cost in order for cash to be drawn 
against the DWSRF-ACH. The State 
may draw cash from the DWSRF-ACH 
for the proportionate Federal share of 
eligible costs at the time those costs 
have been incurred. 

The following subsections describe 
the cash draw rules that apply to the 
different types of assistance a Fund can 
provide. 


a. Projects 
i. Loans 


The State may draw cash from the 
DWSRF-ACH when the Fund receives a 
request from a loan recipient, based on 
incurred costs, including pre-building 
and building costs. 


ii. Refinance or Purchase of Municipal 
Debt 


For completed construction, cash 
draws will be made at a rate no greater 
than equal amounts over the maximum 
number of quarters that capitalization 
grant payments are made, and up to the 
portion of the DWSRF-ACH committed 
to the refinancing or purchase of the 
local debt. Cash draws for incurred 
building costs will generally be treated 
as refinanced costs. With the approval 
of the RA, the State may draw cash 
immediately when it is prepared to 
refinance for up to five percent of each 
fiscal year’s capitalization grant or two 
million dollars, whichever is greater, to 
refinance or purchase local debt. 

For projects or portions of projects 
that have not been constructed, the State 
may draw cash based on incurred 
construction costs according to the rule 
for loans. 

For the purchase of incremental 
disbursement bonds from local 
governments, cash draws will be based 
on a schedule that coincides with the 
rate at which construction related costs 
are expected to be incurred for the 
project. 
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iii. Purchase of Insurance 


The State may draw cash to purchase 
insurance as premiums are due. 


iv. Guarantees and Security for Bonds 


In the event of an imminent default in 
debt service payments on a guaranteed 
or secured debt, the State can draw cash 
immediately up to the total amount of 
the DWSRF-ACH that is dedicated to 
the guarantee or security. If a balance 
remains after the default is covered, the 
State must negotiate a revised schedule 
for the remaining amount dedicated to 
the guarantee or security. 

In the absence of default, the State can 
draw cash up to the amount of the 
DWSRF-ACH dedicated for the 
guarantee or security based on actual 
construction cost. The amount of the 
cash draw would be the actual 
construction costs multiplied by the 
Federal share of the reserve multiplied 
by the ratio of the reserve to either the 
amount guaranteed or the proceeds of 
the bond issue. 

In addition, in the case of a security, 
the State can identify a group of projects 
whose value equals approximately the 
total of that portion of the DWSRF-ACH 
and the State match dedicated as a 
security. The State can then draw cash 
based on the incurred construction costs 
of the selected projects only, multiplied 
by the ratio of the Federal portion of the 
security to the entire security. 

Where the cash draw rules discussed 
immediately above would significantly 
frustrate a State’s program, the Agency 
may permit an exception to these cash 
draw rules and provide for a more 
accelerated cash draw, where the State 
can demonstrate that: 

e There are eligible projects ready to 
proceed in the immediate future with 
enough costs to justify the amount of the 
secured bond issue; 

e The absence of cash on an 
accelerated basis will substantially 
delay these projects; 

e. If accelerated cash draws are 
allowed, the Fund will provide 
substantially more assistance; and 

e The long term viability of the State 
program to meet water quality needs 
will be protected. 

When the ACH is used for securing 
State issued bonds, cash draws cannot 
be made at a rate greater than equal 
amounts over the maximum number of 
quarters that payments can be made. 
Exceptions to this limitation are in cases 
of default and where cash draws are 
based on construction costs for all 
projects. 


b. Set-Asides 


States may draw down federal funds 
for set-aside use without the need to 


provide a State match in the form of 
cash (see V.A.). The one exception is the 
required one-for-one match, where a 
State elects to use up to 10 percent of 
the funds to be used for 1452(g)(2)(A- 
D). A State must provide the match 
prior to or at the time the State requests 
the federal funds, which is the same as 
the requirement for the 20 percent State 
match. 

VI. Reporting/Review Responsibilities 

Each State must submit a Biennial 
Report to the Administrator on the 
State’s activities which receive funding 
under section 1452. 

The Administrator has determined 
that the Agency shall conduct reviews 
of the DWSRF program on an annual 
basis. The Annual Review is necessary 
to carry out the Agency’s Federal 
fiduciary responsibilities and to assure 
that States are implementing the 
program as efficiently as possible 
(section 1452(g)(3)(A)). Specific 
elements of the Agency’s Annual 
Review are outlined below. 

Several other programs may receive 
funding from the State’s allotment, 
including operator certification, small 
systems technical assistance, source 
water protection, and wellhead 
protection. Agency review of these other 
programs shall generally be conducted 
separately in accordance with 
procedures described in program 
specific guidelines. The Agency may 
develop additional guidelines to reflect 
new components for the other eligible 
programs receiving funds pursuant to 
section 1452. 


A. State Responsibilities 
1. Biennial Report 


The State should submit its Biennial 
Report to the RA according to the 
schedule established in the grant 
agreement. 

The Biennial Report should contain 
detailed information on how the State 
has met the goals and objectives of the 
previous two fiscal years as stated in the 
TUP and grant agreement. The Report 
should provide information on loan 
recipients, loan amounts, loan terms, 
project categories of eligible cost, and 
similar details on other forms of 
assistance. This information should be 
provided in a format and a manner that 
is consistent with the needs of the 
Regional Office. The Report should also 
describe the extent to which the existing 
DWSRF program financial operating 
policies, alone or in combination with 
other State financial assistance 
programs, will provide for the long term 
fiscal health of the Fund, attain and 
maintain compliance with the Safe 


Drinking Water Act, and carry out other 
provisions specified in the legislation. 

The State must submit a detailed 
financial report as part of the Biennial 
Report. At a minimum, the financial 
report shall include the financial 
statements and footnotes required under 
GAAP to present fairly the financial 
condition and results of operations. 

In addition, the State must establish 
in its DWSRF program Biennial Report 
that it has: 

e Reviewed all DWSRF funded 
projects in accordance with the 
approved State Environmental Review 
Procedures; 

¢ Deposited its match (cash or State 
ACH) on or before the date on which 
each grant payment was made; 

@ Made binding commitments to 
provide assistance equal to the Federa! 
capitalization grant less set-asides funds 
plus the State match funds within one 
year after receiving the grant payment, 
except for FY 1997 (100%); 

e Managed the DWSRF program in a 
fiscally prudent manner and adopted 
policies and processes which promote 
the long-term financial health of the 
Fund(s); 

e Complied with Agency grant 
regulations (40 CFR part 31) and 
specific conditions of the grant; 

e Complied with Federal cross- 
cutting authorities that apply to the 
State as a Federal grantee and those 
which flow through to assistance 
recipients; 

e Provided assistance only to eligible 
water systems and for eligible purposes 
under these guidelines; and 

e Funded only the highest priority 
projects listed on the IUP, according to 
their priority and readiness to proceed, 
and have documented any procedures 
for by-passing priority projects on the 
IUP 


The State must provide, in the 
Biennial Report, all information 
necessary to demonstrate that the State 
remains eligible to receive its full 
allotment of funds provided under 
section 1452(m). Information on the 
other eligible programs provided in the 
State’s biennial DWSRF program report 
shall not replace reporting requirements 
of other Agency program-specific 
guidelines. At its option, the State may 
wish to incorporate by reference or 
attach copies of the most recent copies 
of other reports to the Agency 
describing progress under the other 
eligible programs. 

2. Annual Audit 

The State must conduct an annual 
audit of the Fund, to be prepared by the 
State or an independent auditor in 
accordance with the standards of the 
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General Accounting Office (otherwise 
known as Generally Accepted 
Government Auditing Standards). Set- 
aside monies used for projects, in 
particular monies loaned out under 
section 1452(k)(1)(A), must also be 
covered by a separate audit. 
Programmatic set-asides may be covered 
by the Single Audit Act. 

The audits must provide an auditor’s 
opinion on the DWSRF financial 
statements, a report on internal controls 
and a report on compliance with laws 
and regulations. The audits may be 
conducted in conjunction with audits 
conducted under the Single Audit Act. 
However, a State’s Single Audit report 
alone will not meet the DWSRF audit 
requirement. 

Those set-asides that are not directly 
related to the revolving fund should be 
audited under the guidelines of the 
Single Audit Act, including OMB 
Circular A—133 and OMB’s Compliance 
Supplement for Single Audits of State 
and Local Governments. 


3. Information Management System 


In conjunction with the States, the 
Agency shall develop and implement an 
information management system which 
includes regularly updated data on 
funds available and assistance provided 
by the DWSRF program. To the extent - 
practical, this system will be 
coordinated with the implementation of 
a similar effort in the CWSRF program. 
Once developed, States will be required 
to provide information for the 
information system. The Agency will 
use this information to assess the 
program on a national basis and to 
monitor State progress in years in which 
Biennial Reports are not required. In 
particular, the Regional Offices will use 
the information to assist in conduct of 
the annual reviews. 


B. EPA Responsibilities 
1. Annual Review of DWSRF Program 


EPA will conduct annual reviews of 
each DWSRF program to assess the 
success of each program in meeting the 
objectives of section 1452. The purposes 
of the Annual Review are to (1) assess 
the success of the State’s performance of 
activities identified in the JUP, the 
State’s Biennial Report, the Operating 
Agreement (if used), and the DWSRF 
program information management 
system, (2) determine how the DWSRF 
is achieving the intent of section 1452 
and the overall goals and objectives of 
the SDWA as amended, (3) determine 
compliance with the capitalization grant 
agreement, and (4) assess the financial 
status of the Fund. The time period for 
conduct of Agency Annual Reviews is 


not connected to the period of award of 
Federal capitalization grants (i.e., 
Annual Reviews will continue even 
after Federal appropriations are no 
longer available). 

EPA will complete an Annual Review 
of the IUP and the Biennial Report 
covering the same fiscal year according 
to the schedule established in the grant 
agreement (generally within 60 days of 
receipt of the Biennial Report in the 
year it is due, and approximately the 
same date on the year the Biennial 
Report is not due). After reasonable 
notice by EPA, the State or loan 
recipient shall make available to the 
EPA such records as the EPA reasonably 
requires to review and determine State 
compliance with the requirements of 
section 1452 of the SDWA as amended 
in 1996. EPA may conduct on-site visits 
as needed to provide adequate 
programmatic review. During years in 
which a State Biennial Report is not 
required, the Region will, to the extent 
practicable, obtain information 
necessary to conduct its Annual Review 
from the DWSRF Information System. If 
necessary, the Region will request the 
State to clarify information in the 
system or provide additional 
information. Requests for such 
supplemental information shall be kept 
to a minimum necessary for conduct of 
the Annual Review. 

Upon completion of its Annual 
Review, the Region will prepare a 
Program Evaluation Report (PER). The 
Region shall submit the draft PER to the 
State for review and comment prior to 
preparing the final PER. 

Identification and resolution of issues 
need not be limited to the Annual 
Review process. As the Region becomes 
aware of issues in DWSRF program 
operations, the Region shall consult 
with the State as appropriate. EPA will 
review the adequacy of State program 
management procedures and 
compliance with procedures as 
described in the State’s capitalization 
grant application and Operating 
Agreement (if used). 

The following is a list of review topics 
which may be included as part of the 
Annual Review: 


Compliance/General Program 
Management 


e Compliance with capitalization 
grant conditions and EPA grant 
regulations; 

e Compliance with the State 
assurances incorporated in the 
capitalization grant agreement(s); 

e Consistency of DWSRF program 
operations with the State’s short and 
long term goals and objectives as 
reflected in the DWSRF capitalization 


grant application(s) and grant 
agreements; 

e Coordination between the DWSRF 
program and other State drinking water 
program management activities (e.g., 
source water protection, wellhead 
protection, capacity development, 
assistance to small systems); 

e Compliance with requirements of 
section 1452 (e.g., eligibility of 
recipients, types of projects, and types 
of financial assistance provided); 

e Program administration costs; 
adequacy of staffing; and 

e Adequacy of State in filing timely 
“UCC Financing Statements”’ to ensure 
security on loans to private systems. 


Pace of Program 


e Status of binding commitments and 
progress in initiating and completing 
projects; 

¢ Compliance with projections of 
Federal outlays and adequacy of efforts 
to manage outlays, both for the current 
year as well as the period covered by the 
Annual Review; and 

e Size of uncommitted fund balance. 


Project Level Management 


e¢ Compliance with cross-cutting 
Federal authorities; 

e Adequacy of State environmental 
review procedures (including 
consideration of mitigation, 
consultation with appropriate State and 
Federal environmental officials, and 
adequacy of project documentation); 

Adequacy of State procedures for 
reviewing assistance applicants’ 
financial (financial capability and credit 
analysis), managerial and technical 
capabilities; 

e Adequacy of State procedures to 
review proposed dedicated repayment 
sources and financial security 
demonstrations; 

® Adequacy of loan agreements (e.g., 
inclusion of assistance terms; 
accounting, audit, and record keeping 
procedures; default management 
provisions; and compliance with 
applicable State and Federal 
requirements); 

e Adequacy of on-going State 
oversight of the financial, managerial 
and technical capability of assistance 
recipients and appropriateness of State 
actions to resolve areas of concern. 

e Consistency of assistance recipients 
with IUP (e.g., names of recipients, 
assistance amounts, terms of assistance); 
and 

e Adequacy of construction 
management oversight (e.g., change 
orders, compliance with applicable 
labor laws, adherence to schedule, 
record keeping). 
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Financial Management 


e Adequacy of State financial 
management system (including 
documentation relating to Federal cash 
draws, deposit of State matching funds, 
posting of repayments and interest 
earnings); 

e Timeliness of flow of funds to 
assistance recipients; 

e Adequacy of financial statement of 
the DWSRF program; 

e Adequacy of fund balance to meet 
financial responsibilities (e.g., current 
operating expenses, debt service 
payments, funding of reserves, long- 
term financial assistance needs); 

e Comparison of actual expenditures 
to budget; 

e Adequacy of State internal controls 
to prevent waste, fraud and abuse (e.g., 
processing of payments, financial 
accounting); 

e Adequacy of loan portfolio 
management (including billing and 
collections, aging of accounts, actions to 
prevent payment default); 

e Repayment record, including 
defaults and potential for defaults; 

° Mix and relative risk of financial 
assistance types (e.g., various interest 
rates, guarantees, refinancings, 
disadvantaged community assistance); 

e Adequacy and reasonableness of 
State fund investment practices; 

e Appropriateness of State policies 
and strategies with respect to impacts 
on the long-term financial viability of 
the DWSRF program; 

e Reasonableness of the 
disadvantaged community program and 
consistency of its implementation with 
the program; and 

equacy of the State’s cash flow 
analysis, review of financial trends, and 
long term forecasting of project 
assistance needs. 


2. Evaluation 


The Administrator shall prepare an 
evaluation of the effectiveness of the 
DWSRF programs’ operations through 
FY 2003 (section 1452(r)). 


3. Compliance Assurance 


_ The Administrator will develop 
guidelines necessary to assure effective 
program management and to prevent 
waste, fraud, and abuse (section 
1452(g)(3)). The Agency will assist the 
State in achieving and maintaining 
compliance with program objectives and 
requirements. There may be cases, 
however, when technical support may 
be insufficient or where a State may be 
reluctant or unable to correct identified 
problems. This section of the guidelines 
outlines procedures and potential 
actions which may be necessary in cases 
of non-compliance. 


If the annual review or audit reveals 
that the State has not complied with its 
capitalization grant agreement or other 
requirements under section 1452, or if 
the State does not manage the DWSRF 
program in a financially sound manner 
(e.g., allows consistent and substantial 
failures of loan repayments), the Agency 
may take action under the enforcement 
provisions of the general grant 

lations at 40 CFR 31.43. 

efore taking such action the Agency 
will issue a notice of non-compliance 
with the capitalization grant agreement 
and prescribe appropriate corrective 
action. The State’s corrective action 
must remedy the specific instance of 
non-compliance and adjust program 
management to avoid non-compliance 
in the future. 

If within 60 days of receipt of the non- 
compliance notice, a State fails to take 
the necessary actions to obtain the 
results required by the EPA, or provide 
an acceptable plan to achieve the results 
required, the Agency may suspend 
payments to the DWSRF until the State 
has taken acceptable actions (40 CFR 
31.43(a)(3)). Once the State has taken 
the corrective action deemed necessary 
and adequate by the Agency, the 
withheld payments shall be released 
and scheduled payments shall 
recommence. 

If the State fails to take the necessary 
corrective action deemed adequate by 
the Agency within twelve months of 
receipt of the original notice, any 
suspended payments may be | 
deobligated and reallotted to other 
States. All future payments may be 
withheld from a State (40 CFR 31.43 
(a)(4)), and reallotted, until such time 
that adequate corrective action is taken 
and the Administrator certifies that the 
State is back in compliance. 


4. Dispute Resolution 


Any State applicant or recipient that 
has been adversely affected by an 
Agency action or omission may request 
a review of such action or omission. The 
procedures are codified in the Agency’s 
general grant regulations at 40 CFR part 
31, subpart F. 


VII. Appendices 
A. Federal Cross-Cutters 
Environmental Authorities 


e Archeological and Historic 
Preservation Act of 1974, Pub. L. 86— 
523, as amended. 

e Clean Air Act, Pub. L. 84—159, as 
amended. 

e Coastal Barrier Resources Act, Pub. 
L. 97-348. 

e Coastal Zone Management Act, Pub. 
L. 92-583, as amended. 


e Endangered Species Act, Pub. L. 
93-205, as amended. 

e Environmental Justice, Executive 
Order 12898. 

@ Floodplain Management, Executive 
Order 11988 as amended by Executive 
Order 12148. 

e Protection of Wetlands, Executive 
Order 11990. 

e Farmland Protection Policy Act, 
Pub. L. 97-98. 

e Fish and Wildlife Coordination Act, 
Pub. L. 85-624, as amended. 

e National Historic Preservation Act 
of 1966, Pub. L. 89-665, as amended. 

e Safe Drinking Water Act, Pub. L. 
93-523, as amended. 

e Wild and Scenic Rivers Act, Pub. L. 
90-542, as amended. 


Economic and Miscellaneous 
Authorities 

e Demonstration Cities and 
Metropolitan Development Act of 1966, 
Pub. L. 89—754, as amended, Executive 
Order 12372. 

e Procurement Prohibitions under 
Section 306 of the Clean Air Act and 
Section 508 of the Clean Water Act, 
including Executive Order 11738, 
Administration of the Clean Air Act and 
the Federal Water Pollution Control Act 
with Respect to Federal Contracts, 
Grants, or Loans. 

e Uniform Relocation and Real 
Property Acquisition Policies Act, Pub. 
L. 91-646, as amended. 

e Debarment and Suspension, 
Executive Order 12549. 

Social Policy Authorities 

e Age Discrimination Act of 1975, 
Pub. L. 94-135. 

Title VI of the Civil Rights Act of 
1964, Pub. L. 88-352. 2 

e Section 13 of the Federal Water 
Pollution Control Act Amendments of 
1972, Pub. L. 92-500 (the Clean Water 
Act). 

e Section 504 of the Rehabilitation 
Act of 1973, Pub. L. 93-112 (including 
Executive Orders 11914 and 11250). 

e The Drug-Free Workplace Act of 
1988, Pub. L. 100-690 (applies only to 
the capitalization grant recipient). 

e Equal Employment Opportunity, 
Executive Order 11246. 

e Women’s and Minority Business 
Enterprise, Executive Orders 11625, 
12138 and 12432. 

e Section 129 of the Small Business 
Administration Reauthorization and 
Amendment Act of 1988, Pub. L. 100— 
590. 

e Anti-Lobbying Provisions (40 CFR 
Part 30) (applies only to capitalization 
grant recipients). 


2 The Civil Rights Act and related anti- 
discrimination statues apply to all the operations of 
the SRF program. 
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B. Criteria for Evaluating a State’s 
Proposed NEPA-Like Process 


The following criteria will be used by 
the RA to evaluate a proposed SERP: 

(A) Legal foundation. Adequate 
documentation of the legal authority, 
including legislation, regulations or 
executive orders and/or Attorney 
General certification that authority 
exists. 

(B) Interdisciplinary approach. The 
availability of expertise, either in-house 
or otherwise, accessible to the State 
Agency. 

(C) Decision documentation. A 
description of a documentation process 
adequate to explain the basis for 
decisions to the public. 

(D) Public notice and participation. 

(1) A description of the process, 
including routes of publication (e.g., 
local newspapers and project mailing 
list), and use of established State legal 
notification systems for notices of 
intent, and criteria for determining 
whether a public hearing is required. 

(2) The adequacy of a rationale where 
the comment period differs from that 
under NEPA and is inconsistent with 
other State review periods. 

(E) Consider alternatives. The extent 
to which the SERP will adequately 
consider: 

(1) Designation of a study area 
comparable to the final system; 

(2) A range of feasible alternatives, 
including the no action alternative; 

(3) Direct and indirect impacts; 

(4) Present and future conditions; 

(5) Land use and other social 
parameters including recreation and 
open-space considerations; 

(6) Consistency with population 
projections used to develop State 
implementation plans under the Clean 
Air Act; 

(7) Cumulative impacts including 
anticipated community growth 
(residential, commercial, institutional 
and industrial) within the project study 
area; and 

(8) Other anticipated public works 
projects including coordination with 
such projects. 

C. Definitions 

Administrative Expenses—Costs 
incurred in managing and operating the 
SRF program. A State may use up to 4% 
of its allotment for program 
administration expenses. 

Annual Review—EPA’s assessment of 
the success of a State DWSRF program. 

Appropriations—Statutory authority 
that, after apportionment by OMB, 
allows Federal agencies to obligate 
funds and make payments from the 
Treasury for specified purposes. 


Assurances—Certifications or pledges 
by the State that it will meet the 
requirements of the SDWA and other 
requirements of the program. 

Automated Clearing House—A 
Federal payment mechanism that 
transfers cash to States and other 
recipients of Federal assistance using 
electronic transfers from the Treasury 
through the Federal Reserve System. 

Biennial Report—The State’s SRF 
Report to EPA which contains 
information on how the State has met 
the goals and objectives of the previous 
two fiscal years as stated in the Intended 
Use Plan and grant agreement. 

Bank/Banking—Crediting amounts 
(contributed by the State to SRF eligible 
projects or activities) to the SRF in 
excess of amounts required towards 
meeting certain requirements of future 
capitalization grants. 

Binding Commitment—A legal 
obligation by the State to a local 
recipient that defines the terms and the 
timing for assistance under the SRF. 

Capitalization Grant—The assistance 
agreement by which EPA obligates to 
award funds allotted to a State for 
purposes of capitalizing that State’s 
revolving fund and funds for other 
purposes authorized in section 1452. 

Capitalization Grant Application—An 
application for Federal assistance 
submitted by a State, which in addition 
to the application form includes an 
Intended Use Plan, proposed payment 
schedule, and operating agreement or 
other documents describing how the 
State intends to operate its SRF. 

Certification/Certify—Documentation 
signed by the responsible party that 
specific requirements or standards have 
been or will be met. 

Community Water System—A public 
water system that: (a) Serves at least 15 
service connections used by year-round 
residents of the area served by the 
system; or (b) regularly serves at least 25 
year-round residents. 

Cross-Cutting Authorities—Federal 
laws and authorities that apply by their 
own terms to projects or activities 
receiving Federal assistance. 

Debt Obligation—A legal obligation or 
liability to pay something to someone 
else. 

Default—Failure to meet a financial 
obligation such as a loan payment. 

Disadvantaged Community—The 
service area of a public water system 
that meets affordability criteria 
established after public review and 
comment by the State in which the 
public water system is located. 

Disbursement—The transfer of cash 
from the SRF to the assistance recipient. 


Disbursement Schedule—A quarterly 
schedule of estimated disbursements 
from the SRF. 

Eligible System—Community water 
systems, both privately or publicly 
owned, and nonprofit noncommunity 
water systems. 

Environmental Review—An 
environmental review process 
conducted by States that complies with 
40 CFR Part 6, Subpart E or an 
alternative ‘“‘NEPA-like” State 
environmental review. 

Equivalency Projects—Projects that 
must total the amount equal to the 
Federal capitalization grants and must 
comply with environmental review 
requirements and Federal cross-cutting 
authorities. 

Financial Health/Integrity—The 
ability of the DWSRF to address SDWA 
needs and to be continually available to 
meet future needs. 

Guarantee—A promise to provide 
municipal bondholders with full and 
timely payment of principal and interest 
on the municipal debt obligation to the 
limit of the guarantee, in the event of 
default by the municipality. 


Intended Use Plan—A document 


prepared each year by the State, which 


identifies the intended uses of the funds 
in the SRF and describes how those uses 
support the goals of the SRF. 

veraging—The use of the 
capitalization grant as the security for 
the sale of State bonds. Leveraging does 
not include State financing 
arrangements in which repayment 
streams, rather than capitalization grant 
or ACH are used as the primary security 
for the bond issue. 

Loan—An agreement between the 
DWSRF and the local recipient through 
which the SRF provides funds for 
eligible assistance and the recipient 
promises to repay the principle sum 
back to the SRF over a period not to 
exceed 20 years, except for 
disadvantaged communities that may 
receive a loan for up to 30 years (that 
does not exceed the life of the project), 
at an interest rate established at or 
below market interest rates (may be 
interest free). 

Net Bond Proceeds—The funds raised 
from the sale of the bonds minus 
issuance costs (e.g., the underwriting 
discount, underwriter’s legal counsel 
fees, bond counsel fee, financial advisor 
fee, rating agency fees, printing of 
disclosure documents/bond certificates, 
trustee banks’ fees, various forms of 
credit enhancement and other costs that 
may be incurred by a State agency 
incidental to the bond issuance). 

Noncommunity Water System—A 
public water system that is not a 
community system. 
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Noncompliance—Failure to satisfy the the amount of funds available for cash 
terms of the capitalization grant draw in the Automated Clearing House. 
agreement, including unmet assurances, A payment is not a transfer of cash to 
invalid certifications, or failure to the State, but only an authorization 
manage the DWSRF in a financially making funds available for transfer to 
sound manner. the State when a cash draw request is 

Nonprimacy States—States that do submitted. A payment schedule, 
not exercise primary enforcement indicating the timing and size of the 
responsibility for public water systems. payments to be made, will be agreed 


jperating Agreement—An optional 
: : pon by EPA and the State based on the 
document in which the State may State’s projection of binding 


establish the basic framework and ‘ 
procedures of the DWSRF that are not  CO™mutments. 
Refinancing—Purchase of a 


expected to change annually. 
ayment/Payment Schedule—A previously executed debt obligation 


payment is an action by EPA to increase 


where initial debt was incurred and 
construction initiated after July 1, 1993. 


Set-Aside—Use of allotted State funds 
for a range cf specific SDWA related 
activities identified in section 1452, to 
encourage source water protection and 
other State drinking water program 
activities. 

State Match—Funds equaling at least 
20% of the amount of the capitalization 
grants which the State must deposit into 
the Fund. The State must also provide 
a 10% match if the State uses the 


1452(g)(2) set-aside. 


TABLE 1.—STATE REQUIREMENTS FOR THE CAPITALIZATION GRANT AGREEMENT 


Requirement 


How addressed 


CG Application: 
Part 31 Assurances (Grant Conditions) 


A to 


Established SRF & instrumentality 


gree to. 
Document (AG certif.). 


Comply with State Statutes/Regulations 


Agree to. 


Technical Capability To Manage Program 


Review Technical, Financial & Managerial Capability of Assistance Recipients 


Intended Use Plan (iUP): 
(1) List of Projects 


(2) By-pass Procedures 


(3) DWSRF Goals 


(4) Activities To Be Supported 


(5) Disadvantaged Communities 


(6) Assurances and Proposals: 
—Environmental Review 


—Federal Cross-Cutters 


—120% Binding Commitments 


—Timely Expenditure 


(7) Criteria & Method for Distributing Funds 


Payment Schedule/Schedule of Estimated DWSRF Disbursements 


Other Activities To Be Supported by Set-Asides 


Intended Use Pian. 


Transfer of Funds To/From CWSRF ; 


Describe. 


Grant Agreement: 
Accept Grant payments 


Certify. 


Deposit Funds in DWSRF Fund 


Deposit State Match: 
—Source of the Match 


Certify. 
identify. 


—Deposit of Match 


Certify.” 


120% Binding Commitments 


Agree to. 


Information Management System 


Agree to. 


Use State Laws & Procedures 


Agree to. 


Use GAAP (Generally Accepted Accounting Principles) 


Agree to. 


Use GAGAS (Generally Accepted Government Auditing Standards) 


Agree to. 


Recipient Accounting 


Biennial Report 


Agree to. 


Annual Audit 


Agree to. 


Environmental Review ** 


Agree to. 


Program Oversight 


Agree to. 


All changes to the agreement or OA require a formal grant amendment. 


Agree to. 


* For payments from FY 1997 py appear the State must agree to 

ability of its match and provide the State match for grant payments alre 

by that date may not receive further grant payments until the match is deposited. 
** States required to certify environmental review process. 


‘ovide the certification no later than September 30, 1999, of the a 
received from the FY 1997 appropriations to 


Vvail- 
. A State that fails to certify 


TABLE 2.—SET-ASIDES AND FUNDING CEILINGS IN THE DRINKING WATER SRF PROGRAM 


Before Allotment to States 


Programmatic 
$10 Million 
$2 Million 
Up to 2% 


Health effects research. 
Unregulated contaminant monitoring (starting in FY 1998). 


under Section 1442. 


Undecided Reimbursement of operator training expenses projects. 


Technical assistance to small systems (optional) Capped at $15 Million when combined with funds appropriated 
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TABLE 2.—SET-ASIDES AND FUNDING CEILINGS IN THE DRINKING WATER SRF PROGRAM—Continued 
- Projects 


Indian Tribes/Alaska Native Villages. 


Based on Allotment to States 


District of Columbia. 
Virgin Islands, Territories. 


After Allotment to States 


Administration of DWSRF program and technical assistance. 

Technical assistance to small systems. 

Assistance to State programs (PWSS, SWP, capacity development, operator certification.) 

Combination of the following: ** 

e Loans for public water systems to acquire land or conservation easements. 

e Loans for community water systems to implement SWP measures or to implement recommendations in SW 
petitions. 

e Technical and financial assistance to public water systems for capacity development. 

e Expenditures to delineate or assess SWP areas. 

e Expenditures to establish and implement wellhead protection programs. 
**Each activity separately can receive no more than 10% of the capitalization grant amount. 


Loan subsidies for disadvantaged communities. 


Based on Fund Amount 


Loans toward small systems (population <10,000) under Section 1452. 
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Table 3 - DWSRF Set-Asides 


SET-ASIDES 


* 4.5% for grants to Indian Tribes [1452(i)} 

* Up to 2.0% for small system technical assistance [1452 (q)]} 
APPROPRIATION * $10 million for health effects research [1452(n)} 

* Beginning in FY 1998, $2 million for monitoring unregulated 
contaminants [1452(0)]} 


* Operator training ($ unknown) 


Allotment to States to carry out ALLOTMENTS 
Section 1452 


* 1% of Allotment to DC [1452(a)(1)(D)} 
€ * 0.33% of Allotment to Territories [1452 (j)] 


WITHHOLDINGS 


4% of allotment for administration [1452(g)(2)] 
(based on allotment) 


10%, if matched (one to one) by State for 
{1452(g)(2)] activities (based on allotment) 


CAPITALIZATION 
Up to 2% for technical assistance to small 
systems [1452(g)(2)] (based on allotment) 
ae 15% for [1452(k)] activities (based on capitalization 
capitalization 


grant) 
DW SRF 


* 15% of fund available for small systems 
* 30% can be used for disadvantaged 
subsidies (based on capitalization grant) 


Z 1452(k) loan activities (optional) 


Note: The Governor of a State may transfer up to 33% of the DWSRF capitalization grant amount to the CWSRF or an equivalent 
amount may be transferred from the CWSRF to the DWSRF, to be used for eligible Fund activities. If Clean Water funds are used 
for DWSRF set-asides, the maximum amount of funds available for these purposes is the amount stated in Section 1452. 
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Table 4 - Set-aside Example 


| 
(based on allotment) 


$40,000 


10%, if matched (one to one) by State for 
[1452(9\2)] activities (based on allotment) 


$100,000 


Up to 2% for technical assistance to small 
systems [1452(g)2)] (based on allotment) 


STATE] $20,000 
MATCH [1452(e)} 
15% for [1452(k)] activities (based on capitalization 
grant) 
$150,000 
OWSRF 
* 15% of fund avaliable for small systems $150,000 
* 30% can be used for disadvantaged subsidies . : plus interes 
(based on capitalization grant) 
* $890,000 available 
* min. of $133,500 of funds for smail systems 
of $300,000 of capttalization grant for 
disadavantaged communities 
i 1452(k) loan activities (optional) } & * Land 


Note: The Governor of a State may transfer up to 33% of the DWSRF capitalization grant amount to the CWSRF or an equivalent 
amount may be transferred from the CWSRF to the DWSRF, to be used for eligible Fund activities. If Clean Water funds are used 
for DWSRF set-asides, the maximum amount of funds available for these purposes is the amount stated in Section 1452. 


[FR Doc. 98—29450 Filed 114-98; 8:45 am] 
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ENVIRONMENTAL PROTECTION 
AGENCY 


[FRL-6184-9] 


Revised Allotment Formulas for State 
and Interstate Monies Appropriated 
Under Section 106 of the Clean Water 
Act 


AGENCY: Environmental Protection 
Agency (EPA). 


ACTION: Notice of revised allotment to 
formulas and request for comment. 


SUMMARY: This notice announces 
revised allotment formulas for allotting 
funds appropriated under section 106 of 
the Clean Water Act (CWA) to States 
and to interstate agencies for use in 
administering specific elements of Clean 
Water Act programs. The notice 
includes FY 1999 allotments for States 
and interstate agencies and requests 
comments on the revised formulas for 
use in FY 2000 and beyond. - 

Section 106 of the CWA authorizes 
the Environn.ental Protection Agency 
(EPA) to provide grants to States, 
interstate agencies, and Indian Tribes to 
administer programs for the prevention, 
reduction, and elimination of water 
pollution, including the development 
and implementation of ground-water 
protection strategies. EPA has revised 
the CWA section 106 allotment 
formulas, which are based on “the 
extent of the pollution problem,” to 
better reflect its current understanding 
of the significant sources of pollution 
nationwide. 

The revised formula will be phased in 
FY 1999, with no State or interstate 
agency receiving less than its FY 1998 
allotment. EPA is seeking comment on 
the revised formula for use in FY 2000 
and beyond. 


DATES: The revised formula for FY 1999 
is effective November 5,1998. __ 
Comments on the revised formula for 
the full implementation for FY 2000 
should be in writing and must be 
postmarked by January 4, 1999. 
Electronic comments should be posted 
by January 4,1999. - 
ADDRESSES: Public Comments. All 
public comments regarding the revised 
formula shall be submitted no later than 
January 4, 1999, to: Water Docket, W— 
98-28, EB 57, USEPA Headquarters, 401 
M. St., S.W., Washington, D.C. 20460. 
FOR FURTHER INFORMATION CONTACT: 
Carol Crow, Office of Wastewater 
Management (4201), 401 M Street, SW, 
Washington, D.C. 20460, (202) 260- 
6742, Facsimile: (202) 260-1156, e-mail: 
crow.carol@epa.gov. 


SUPPLEMENTARY INFORMATION: CWA 
section 106 provides general authority 
for grants to States, Tribes, and 
interstate agencies to support key 
elements of clean water programs. 
Grants provide States, Tribes, and 
interstate agencies with critical 
resources for the effective management 
of water pollution control programs 
including water quality monitoring, 
standards development, and permit 
issuance. The Administration proposed 
and Congress appropriated a significant 
increase in grant funds to support these 
activities in FY 1999. 

The CWA directs the EPA 
Administrator to allocate section 106 
grants funds “‘on the basis of the extent 
of the pollution problem.” The existing 
section 106 formula is derived from data 
more than 25 years old and is based on 
population data from the 1960s and an 
estimate from the early 1970s of the 
number of large cattle feedlots, 
industrial and municipal point sources 
and power plants. 

Reports of water quality conditions 
around the country provided by States 
under section 305(b) of the CWA 
indicate that the location and nature of 
the sources of water pollution has 
changed significantly since the early 
1970s. In evaluating this data, EPA 
decided te consider whether an 
alternate formula would better comply 
with the statutory directive to allocate 
funds among States and interstate 
agencies based on the “extent of the 
pollution problem.” (The allotment 
formula for the Tribal Section was 
revised in 1998 and it is not affected by 
this action.) 

EPA organized a work group 
consisting of geographically-balanced 
representation from the Agency, seven 
States, and an interstate agency to 
review the existing formula and 
consider other approaches. The State 
representatives were recommended by 
the Environmental Council of States 
(ECOS), the Association of State and 
Interstate Water Pollution Control 
Administrators (ASIWPCA), and the 
Ground Water Protection Council 
(GWPC). EPA posted minutes from the 
work group meetings, background data, 
and all written comments on an Internet 
website and invited all States and 
Interstate agencies to participate in the 
discussion via the website and contact 
with work group members. 

The work group evaluated a wide 
range of alternative approaches and 
ultimately developed and recommended 
a new allocation formula. The work 
group believed that the formula should 
largely be based on impairment, but 
decided not to give impairment too 


much weight because of shortcomings 
in data related to water quality 
monitoring. The work group therefore 
recommended other surrogates for 
“extent of the pollution problem,” 
including surrogates for point and 
nonpoint sources of pollution. 


Work group members were concerned 
about the impact of reductions in 
funding levels on clean water programs 
in individual States. A “‘safety net” was 
built into the new formula to provide for 
a gradual transition to adjusted funding 
amounts. The revised formula 
specifically provides that no State lose 
more than five percent compared with 
the previous year or more than a total 
of 20 percent compared with 1998. In 
addition, a significant increase in the 
section 106 grant funds appropriated in 
FY 1999 ensures that no State will 
receive less section 106 funding in FY 
1999 than it did in FY 1998, while 
providing additional resources to [most] 
States. The funding set-aside for 
interstate agencies will be increased to 
its historic (FY 1976) level of 2.5 
percent of the total State monies 
appropriated under section 106. 


Since no State or interstate agency 
will receive less funding in FY 1999 
than it did in FY 1998, the revised 
funding formula will be effective 
November 5, 1998 for use in distributing 
FY 1999 section 106 funds to State and 
interstate agencies. EPA is soliciting 
comments on the revised formula for 
use in FY 2000 and beyond. EPA is 
particularly interested in comments on 
the accuracy of the data bases used in 
deriving the formula and how well the 
components meet the statutory test of 
representing the ‘‘extent of the pollution 
problem” and associated workload. 
After reviewing the comments on the 
formula, EPA will adopt an allotment 
formula for FY 2000 and beyond. 


Please send an original and three 
copies of your comments and enclosures 
to W-98-28, Comment Clerk, Water 
Docket (MC 4101), USEPA, 401 M., St. 
S.W. Washington, D.C., 20460. 
Comments must be received or post- 
marked by midnight January 4, 1999. 
Comments may also be submitted 


electronically to ow-docket@epa.gov. 


Electronic comments must be submitted 
as an ASCII file avoiding the use of 
special characters and form of 
encryption. Electronic comments must 
be identified by the docket number W— 
98-28. Comments and data will also be 
accepted on disks in WP 5.1, 6.1 or 
ASCII file format. Electronic comments 
on this notice may be filed online at 
many Federal Depository Libraries. 
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Dated: October 26, 1998. 
J. Charles Fox, 
Assistant Administrator for Water. 
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I. Definitions 


As used herein, the following words 
and terms will have the meaning set 
forth below: 

(a) The term “‘allotment” means the 
sum reserved for each State or interstate 
agency from funds appropriated by 
Congress under the § 106 Grant 
Program. The allotments for States and 
interstate agencies will be determined 
by separate formulas. However, both the 
§ 106 State allotment formula and the 
§ 106 interstate allotment formula are 
designed to reflect the extent of the 
water pollution problem in the several 
States. 

(b) The term ‘“‘State’’ means a State, 
the District of Columbia (DC), the 
Commonwealth of Puerto Rico (PR), the 
U.S. Virgin Islands (VI), Guam (GU), 
American Samoa (AS), and the 
Commonwealth of the Northern Mariana 
Islands (CNMI). [CWA § 502(3)] 

(c) The term “interstate agency” 
means an agency of two or more States 
established by, or pursuant to, an 
agreement or compact approved by the 
Congress, or any other agency of two or 
more States, having substantial powers 
or duties pertaining to the control of 
pollution as determined and approved 
by the Administrator. [CWA § 502(2)] 

(d) The term “component” refers to 
one of the six factors selected for use in 
the revised § 106 State allotment 
formula. Each component of the revised 
formula was selected based on its 
potential contribution to the extent of 
water pollution problems within the 
several States and to the workload of 
State water pollution control programs. 

(e) The term ‘‘element” refers to one 
of the constituent factors used to 
provide greater specificity to a 
component in the revised § 106 State 
allotment formula. Certain components 
are composed of two or more 
“elements.” For example, the non-point 
source component of the revised § 106 


State allotment formula is composed of 
an agricultural element, a logging 
element, and an abandoned mine 
element. 

(f) The term “‘sub-element” refers to 
one of the constituent factors used to 
provide greater specificity to an element 
in the revised § 106 State allotment 
formula. Certain elements are composed 
of two or more “sub-elements.” For 
example, the abandoned mine element 
of the non-point source component is 
composed of a soft-rock mining sub- 
element and a hard-rock mining sub- 
element. 


II. Background 


A. Description of the Existing Section 
106 Allotment Formula 


The allotment formula currently 
employed to allot funds appropriated 
under CWA § 106 was first used in FY 
1974. The existing § 106 allotment 
formula was revised in 1976, and 
provided for the implementation of a 
separate allotment formula for interstate 
agencies based on the level of funding 
each interstate agency had received in 
FY 1973. The State and interstate 
allocation ratios were published in the 
Federal Register on April 27, 1976. 
These proportionate shares have been 
used to allocate § 106 funds ever since. 

The existing § 106 State allotment 
formula is based on four point source 
factors. When the existing formula was 
first adopted in 1973 (for the 
determination of FY 1974 allotments), 
the understanding was that the number 
of point sources in a particular State 
adequately represented the “extent of 
the pollution problem” [as required by 
CWA § 106(b)] in that State. Thus, each 
of the four point source factors selected 
for use in the formula enumerates 
potential contributors to point source 
pollution. The four selected point 
source factors were: 


(1) number of cattle feedlots with more 
than 1,000 head; 

(2) number of industrial dischargers; 

(3) a of municipal dischargers; 
an 

(4) number of nuclear, oil, coal, and gas 
power plants. 


The Agency specified that all States 
and interstate agencies would be 
guaranteed an allotment no less than 
their FY 1973 allotment for FY 1974 and 
beyond. FY 1973 ailotments were 
distributed according to § 7 of the 
Federal Water Pollution Control Act 
(FWPCA). Two components of the 
FWPCA §7 allotment formula, 
population and population density, 
drove approximately five-sixths of the 
FY 1974 allotments and continue to 


drive the existing § 106 State allotment 
formula. 


B. Rationale for Formula Revision 


The existing § 106 State allotment 
formula is based on point source 
pollution factors, and minimum levels 
of funding are determined largely by 
population and population density as 
established in the Federal Water 
Pollution Control Act, § 7 allotment. 
However adequate this formula was in 
1974, it does not reflect the complexity 
of current State water pollution control 
programs. Also, the data used in the 
formula are from the 1960’s and early 
1970's. In the 25 years since the formula 
was developed, much has changed. 

EPA recognized the critical need to 
develop a revised § 106 allotment 
formula which reflects the current 
understanding of the factors that 
contribute to water quality impairment 
and which utilizes current data. Thus, 
the revised formula is designed to allot 
funds in a manner which more 
accurately reflects the problems that 
currently confront State water pollution 
control programs. To achieve this 
objective, the revised § 106 formula is 
based on six components which reflect 
the extent of water quality impairment 
and associated potential workload in 
determining State allotments. 


_C. The Development Process for the 


Revised Section 106 Allotment 
Formulas 


An EPA/State Work Group examined 
ways in which the existing § 106 State 
allotment formula could be updated and 
made responsive to the workload 
associated with water quality 
impairment. A separate Interstate Work 
Group, composed of EPA personnel and 
representatives from six interstate 
agencies, participated in the 
development of the revised § 106 
interstate allotment formula. 

Work Group recommendations 
contributed heavily to the development 
of the revised § 106 allotment formulas. 
First, to ensure that monies were 
directed to the areas where the greatest 
water quality problems and the greatest 
workload exists, weighting factors that 
reflected the individual contribution of 
the six different components in the 
revised § 106 State allotment formula 
were developed. Second, modulating 
procedures [e.g., a base level of funding, 
a maximum increase in annual funding, 
etc.] were built into both the revised 
§ 106 State and interstate allotment 
formulas to prevent disruption of State 
and interstate programs. Third, a five- 
year update cycle was implemented in 
each revised § 106 allotment formula to 


ensure that supporting data for the 


t 
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formulas would be updated regularly. 
The weights, modulating procedures, 
and the update cycle for the revised 

§ 106 allotment formulas are discussed 
more fully in sections III and IV of this. 
notice. 


Ill. The Revised Section 106 State 
Allotment Formula 


A. Components 


The revised § 106 State allotment 
formula, as defined in this notice, is 
based on six components that were 
selected to more accurately reflect the 
extent of the water pollution control 
problems in the United States. These 


components reflect a shift in emphasis 
from point source pollution and 
population data to an emphasis on 
water quality impairment and the 
associated workload. The six 
components selected for use in the 
revised § 106 State allotment formula 
were: 
(1) surface water area; 
(2) ground water use; 
(3) water quality impairment; 
(4) point sources; 
(5) non-point sources; and 
(6) population of urbanized areas. 

A primary reason for the development 
and adoption of a revised § 106 State 


allotment formula was the need to 
improve the quality and the consistency 
of the data used for allocating § 106 
funds. The selected components for the 
revised § 106 formula are presented in 
Table 1 (below) with their associated 
elements, sub-elements, and supporting 
data sources.! Data sources for the 
components were selected on the basis 
of data availability, currency, quality, 
national consistency, and reliability. 

EPA invites comments on the revised 
formula prior to issuing FY2000 
planning targets in early 1999. 
Comments will be accepted until 
January 4, 1999. 


Table 1.—Components of the Revised Section 106 State Allotment Formula 


Formula 


component Element 


Sub-element 


Data source 


1. Surface 


Water Area. 
2. Ground 
Water Use. 


(a) Non-agricultural 
withdrawals. 

(b) Population served by 
CWSs that use GW for the 
majority of their source 
water. 

(a) Impaired rivers and 
streams (miles). 


(b) impaired lakes, ponds, and 
reservoirs (acres) 

(c) Impaired estuaries (square 
miles) 

(d) Impaired wetlands (acres) 

(e) Impaired ocean shoreline 
(miles) 

(f) Impaired Great Lake shore- 
line (miles) 

(a) Agriculture (total animal 
units). 


3. Water Qual- 


ity 
Impairment. 


(a) Agriculture 


(i) Manufacturers. .................... 
(ii) Mining operations .............. 
(iii) Power plants 


(c) Abandoned mines. ............. (i) Abandoned soft-rock (coal) 
mining operations. 
(ii) Abandoned hard-rock min- 
ing operations. 
6. Population of 
Urbanized 
Area. 


U.S. Department of Commerce, Bureau of the Census, Eco- 
nomic Census, Census of Manufactures. 

U.S. Department of Commerce, Bureau of the Census, Eco- 
nomic Census, Census of Mineral Industries. 

U.S. Department of Energy, Office of Coal, Nuclear, Electric, 
and Alternate Fuels, Inventory of Power Plants in the U.S. 
U.S. Environmental Protection Agency, Office of Water, 

Wastewater Facilities Database. 
U.S. Department of Commerce, Bureau of the Census, Cen- 
sus of Agriculture. 


U.S. Department of Commerce, Bureau of the Census, Sta- 
tistical Abstract of the United States. 

U.S. Department of the Interior, U.S. Geological Survey, Pre- 
liminary Estimates of Water Use in the United States. 

U.S. Environmental Protection Agency, Office of Water, Safe 
Drinking Water Information System. 


U.S. Environmental Protection Agency, Office of Water, Na- 
tional Water Quality Inventory (based on §305(b) reports 
submitted by the States). 


U.S. Department of Commerce, Bureau of the Census, Cen- 
sus of Agriculture. 


U.S. Department of Commerce, Bureau of the Census, Eco- 
nomic Census, Census of Manufactures. 

U.S. Department of the Interior, Office of Surface Mining, 
Abandoned Mine Land Inventory System. 

U.S. Department of the Interior, Bureau of Mines, Minerals 
Availability Systen/Mineral Inventory Location System. 

U.S. Department of Commerce, Bureau of the Census, Cen- 
sus of Population and Housing.* 


*The ion livi 
(one or more Census 


the Insular Areas (VI, AS, GU, MI). 


' Note that in the future additional elements and 
sub-elements may be considered for inclusion in 
the revised § 106 allotment formula if they are 


in urban areas (Census designated places with 2,500 or more residents) rather than population livi 
i Teed po and the associated urban fringe that together have 50,000 or more residents) will 


deemed appropriate and if they are reflective of the 
extent of water quality impairment or State 
workload. 


in urbanized areas 
used for PR and 


rom 
Sources. 
| | 
Non-Point 
Sources. q 
| 
de 
—______ q 
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To account for the fact that not all of 
the selected formula components 
contribute equally to the extent of the 
water pollution problem within the 
States, and to address concerns 


regarding the current consistency of 
some of the new data sources, each 
formula component will be weighted 
individually. Component weights will 
be phased-in over the course of the first 


and second five-year implementation 
periods, according to the schedule 
presented in Table 2 (below). 


TABLE 2.—COMPONENT WEIGHTS IN THE REVISED SECTION 106 STATE ALLOTMENT FORMULA—FY 1999 AND BEYOND 


Component 


FY 1999 
(percent) 


FY 2001 
(percent) 


FY 2004+ 
(percent) 


Surface Water Area 


Ground Water Use 


Impairment 


Potential Point Sources 


Potential Non-Point Sources 


Population of Urbanized Area 


13 
11 
13 
25 
18 
20 


Total 


100 


The increase in the weight of the 
impairment component will be phased 
in over time to allow for improvement 
in the consistency of its data source, the 
CWA § 305(b) report. This gradual 
transition will also provide greater fiscal 
stability for State and interstate water 
pollution control programs. 


B. Minimum Level of Funding 


Under the revised § 106 State 
allotment formula, all States will be 
allotted a minimum level of funding. In 
FY 1999, the minimum level of funding 
for each State will be the larger of: (1) 
the guaranteed base level of funding for 
which the State qualifies (defined 
below); or (2) the FY 1998 § 106 
allotment for that State. This second 
provision allows for stability during the 
transition to the revised § 106 State 
allotment formula. In FY 2000 and all 
future years, the minimum level of 
funding for a specific State will be the 
largest of: (1) the guaranteed base level 
of funding for which the State qualifies; 
(2) 95 percent of the State’s § 106 
allotment from the previous fiscal year; 
or (3) 80 percent of the State’s FY 1998 
§ 106 allotment. By limiting the 
maximum annual reduction in a State 
allotment to 5 percent of the previous 
fiscal year’s allotment and by limiting 
the maximum total reduction to 20 
percent of the State’s FY 1998 § 106 
allotment, the revised formula allows 
for gradual funding adjustments. These 
modulating procedures will serve to 
ease the burden that unrestricted 
allotment reductions might otherwise 
create. 

The base level of funding for the fifty 
States, DC, PR, VI, and GU will be set 
at $500,000 for FY 1999, while the base 
level of funding for AS and CNMI will 
be set at $250,000 for FY 1999. The base 
level of funding is designed to ensure a 
minimum level of funding for the 
operation of a water quality pollution 


control program. Beginning in FY 2000, 
to protect against erosion in the real 
value of the base level of funding due 

to inflation, annual adjustments will be 
made to the base level of funding as 
determined by changes to the Consumer 
Price Index. 


C. Maximum Annual Funding Increase 


All States will be subject to a cap on 
the annual increase in their § 106 
allotment. The maximum funding level 
any State can receive will be 150 
percent of that State’s § 106 allotment 
from the previous fiscal year.? 


D. Set-Asides 


A portion of the § 106 appropriation 
available to States will continue to be 
set aside for interstate agencies. For FY 
1999 and every year thereafter, the size 
of this set-aside will be set at its historic 
(FY 1976) level of 2.6 percent of the 
total § 106 State appropriation. 

Funds will be distributed to interstate 
agencies on the basis of a separate 
allotment formula. The particulars of 
the revised § 106 interstate allotment 
formula are described in detail in 
section IV of this notice. 

EPA will provide a single allotment to 
each State under the § 106 Grant 
Program rather than separate allotments 
for ground water and surface water 
programs. Since this grant program 
provides one of the few sources of 
federal funds for State ground water 
protection efforts that, in turn, are 
critical to the maintenance of water 
quality, EPA strongly advises States to 
target at least 15 percent of their § 106 
allotment for ground water protection 


2Note that the minimum level of funding 
described in section III.B. takes precedence over the 
maximum annual funding increase. For example, 
since the FY 1998 allotment for CNMI ($150,251) 
represents less than two-thirds of its Base level of 
funding for FY 1999 ($250,000), CNMI will realize 
a 66 percent increase in its allotment for FY 1999. 


programs and activities. Should the 
State agency responsible for the 
administration of the § 106 grant not 
include the State’s ground water 
protection program, the appropriate 
agency should be immediately informed 
of the amount of funds targeted and 
available for ground water activities. 


E. Update Cycle 


The data used in the revised § 106 
State allotment formula will be 
periodically updated. The first update 
will impact allotments for FY 2001, and 
will consist of updating the data used to 
support the impairment component of 
the revised formula. These data will be 
updated based on 1998 CWA § 305(b) 
reports. After this initial update, the 
data used to support all six components 
of the revised § 106 State allotment 
formula will be updated in 2003 (for use 
in the determination of FY 2004 
allotments). Thereafter, all data will be 
updated every five years (i.e., in FY 
2008 for FY 2009 allotments, in FY 2013 
for FY 2014 allotments, etc.). 

The base level of funding for all States 
will be updated annually to account for 
inflation based on the Consumer Price 
Index (CPI). 


IV. The Revised Section 106 Interstate 
Allotment Formula for FY 1999 


The interstate set-aside will be 
allocated to interstate agencies for FY 
1999 and ali fiscal years thereafter 
according to the formula defined below. 
The revised § 106 interstate allotment 
formula will consist of two parts: (1) a 
base portion, and (2) a variable portion. 

The base portion of the formula 
ensures that each interstate agency will 
receive a minimum base level of 
funding equal to $125,000, to provide 
for coordination activities among its 
member States. Should the size of the 
interstate set-aside decrease due to a 
reduction in the total § 106 
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funding may be modified. 


appropriation, the minimum level of 


Funds not allocated by the base 
portion of the revised § 106 interstate 
allotment formula will be allocated 
based on the sum of State allocation 
ratios from the revised § 106 State 
allotment formula for the signatory 
States in the Compact of each eligible 
interstate agency. The allocation ratios 
for those States involved in compacts 
with more than one eligible interstate 
agency will be distributed among those 
interstate agencies based on the 
percentage of the State’s territory that is 
situated within the drainage basin or 
watershed area covered by each 


compact. 


REVISED SECTION 106 ALLOTMENTS 


FOR STATES, DC, PR, AND THE IN- 


SULAR AREAS 
Entity FY 1999 

Connecticut $1,241,717 
Maine 952,282 
Massachusetts 1,877,408 
New Hampshire 659,035 
Rhode Island 888,532 
Vermont 518,786 
Region One 6,137,760 
New Jersey 2,145,811 
New York 4,293,034 
Puerto Rico 1,263,308 
599,364 
8,301,517 
Delaware 761,034 
D.C 684,123 
1,620,935 

Pennsylvania 3,487,826 
Virginia 1,990,420 


REVISED SECTION 1065 ALLOTMENTS 
FOR STATES, DC, PR, AND THE IN- 


REVISED SECTION 106 ALLOTMENTS 
FOR STATES, DC, PR, AND THE IN- 


SULAR AREAS—Continued SULAR AREAS—Continued 
Entity FY -1999 Entity FY 1999 
West Virginia 1,115,516 Utah 912,053 
 Wyomi 586,931 
Region Eight 5,185,443 
Alabama 2,103,431 
Florida 3,028,010 Arizona 1,105,960 
Georgia 2,470,720 California 6,334,978 
Kentucky . 1,202,400 Hawaii 858,690 
Mississippi 1,799,009 Nevada 552,084 
South Carolina 1,594,878 Guam 613,490 
Tennessee 1,467,740 Northern Marianas 250,000 
Region Four 16,892,926 Region Nine 9,965,202 
illinois 3,125,087 Alaska 
Indiana 1,665,511 Idaho 
Michigan 4,136,782 Oregon 1,558,054 
innesota 2,265,180 Washi 476. 
2208380 Washington 
Wisconsin 3,221,840 Region Ten ............ssececeeee 5,518,576 
17,393,673 
Arkansas 1,241,263 
REVISED SECTION 106 ALLOTMENTS 
1, 428, 423 FOR INTERSTATE AGENCIES 
Texas 4,341,770 Entity FY 1999 
PREQION Six 9,917,351 $332,206 
lowa 1,756,629 
NEIWPCC 469,406 
Region Seven ............:00 6,612,162 Total Interstate Set- 
ontana 
[FR Doc. 98-29664 Filed 114-98; 8:45 am] 
739,929 BILLING CODE 6560-60-P 
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General Information, indexes and other finding 202-623-5227 
aids 

Laws 523-5227 


Presidential Documents 
Executive orders and proclamations 
The United States Government Manual 


Other Services 

Electronic and on-line services (voice) 

Privacy Act Compilation 

Public Laws Update Service (numbers, dates, etc.) 
TTY for the deaf-and-hard-of-hearing 


ELECTRONIC RESEARCH 
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Full text of the daily Federal Register, CFR and other 
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editorially compiled as an aid Published 5-15-98 Alabama; comments due by 
to Federal Register users. COMMERCE DEPARTMENT 11-9-98; published 10-8- 
Inclusion or exclusion from 2-{2-aminoethy!)amino}- Export Administration ya 

this list has no legal ethanol, etc.; published Bureau California; comments due by 
significance. 11-5-98 Export administration 11-13-98; published 10- 
INTERIOR DEPARTMENT regulations: 


RULES GOING INTO Fish and Wildlife Service Foreign policy-based export 

EFFECT NOVEMBER 5, Endangered and threatened ein gy 

1998 species: comments due by 11-12- 

Lane Mountain milk-vetch 98; published 10-13-98 due by 11-9-98; published 

(five desert milk-vetch COMMERCE DEPARTMENT 10-8-98 

DEPARTMENT taxa frorn California); National Oceanic and Tennessee; comments due 

published 10-6-98 Atmospheric Administration by 11-9-98; published 10- 

Po a NATIONAL SCIENCE Fishery conservation and 8-98 

FOUNDATION management: Hazardous waste: _ 

a research and promotion Antarctic animals and plants Caribbean, Gulf, and South Land disposal restrictions— 
porno conservation; published 9- Atlantic fisheries— Alternate treatment 

clarification: published 10- TRANSPORTATION dared to 
6-98 DEPARTMENT by 11-9-98; published Choisten’ Waste 


Management, Inc.; 
Marine mammals: 
DEPARTMENT Administration comments due by 11- 


i i irectives: Commercial fishi - i 
Commercial sales financing; Seuinns ulead 16-14-08 Commercial fisheries Pesticides; tolerances in food, 
published 11-5-98 authorization; list of 
Class B airspace; published 
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TRANSPORTATION of incidental takes; comments due by 11-10- 
Natural Gas Policy Act: rise owodd comments due by 11-9- 98; published 9-11-98 
sen! Federal Highway 98; published 8-11-98 Cypermethrin; comments 
interstate natural gas Administration DEFENSE DEPARTMENT due by 11-10-98; 


pipelines— T tion Equity. Act published 9-11-98 
Business practi quity. jor Acquisition regulations: 


Esfenvalerate; comments 
standards; published implementation: Contract financing; flexible 


due by 11-10-98; 
Open container laws; Conments due by 11-0- 9-11-06 
DEPARTMENT TRANSPORTATION Federal Acquisition Regulation 
Food and Drug DEPARTMENT (FAR): 
Administration National Highway Traffic Competition under multiple 
and Safety Administration award task and delivery 98 
related pr : Transportation Equity Act for order contracts; comments Toxic substances: 
New drug applications— 21st Century: _ due by 11-9-98; published oe . 
ry; Significant new uses— 
Eprinomectin; published implementation: 9-9-98 Phenol, 2,4-dimethyl-6-(1- 
11-5-98 Open container laws; ENERGY DEPARTMENT methylpentadecy)), etc.,; 
Levamisole hydrochloride published 10-6-98 Federal Energy Regulatory comments due by 11-9- 
soluble drench powder; Commission 98; published 10-26-98 
Sulfadimethoxine soluble Interstate natural gas COMMUNICATIONS 
powder and oral pipelines— COMMISSION 
solution; published 11-5- AGRICULTURE Transportation services Common carrier services: 
98 DEPARTMENT regulation; comments Truth-in-billing and billing 
Sponsor name and address pos due by 11-9-98; format; comments due by 
changes— g cultural Marketing 


published 8-11-98 
Boehringer Ingelheim 


Heath, Milk marketing orders: GENERAL SERVICES 
Nebraska-W. lowa; ADMINISTRATION 
published 11-5-98 e estern lowa; Air poll TIC 
Food additives: comments due by 11-9- ir pollutants, hazardous; Federal Acquisition Regulation 
98; published 10-9-98 national emission standards: (FAR): 
AGRICULTURE Competition under multiple 
Dimethyl-2,6- DEPARTMENT Catalytic cracking (fluid award task and delivery 


and other) units, order contracts; comments 

naphthalenedi- Food and Nutrition Service catalytic wai units, due by 11-9-98; published 

carboxylate, etc.; Child nutrition programs: and sulfur plant units; 9-9-98 

published 11-5-98 School breakfast program comments due by 11- HEALTH AND HUMAN 

Adjuvants, production aids, and national school iunch 10-98; published 9-11- SERVICES DEPARTMENT 

and sanitizers— program— 98 Health Care Financing 
Chromium oxide green, Menu planning Air quality implementation Administration 

Cr203 (C.i. Pigment alternatives; plans; approval and Medicare: 
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Ambulatory surgical centers; 
ratesetting methodology, 
payment rates and 
policies, and covered 
surgical procedures list; 
comments due by 11-9- 
98; published 10-1-98 

HOUSING AND URBAN 

DEVELOPMENT 

DEPARTMENT 

Lead-based paint hazards in 
federally owned residential 
property and housing 
receiving Federal 
assistance; notification, 
evaluation, and reduction; 

comments due by 11-9-98; 

published 10-9-98 

Public and Indian housing: 

Indian housing loan 
guarantees; direct 
guarantee processing; 
comments due by 11-10- 
98; published 9-11-98 

INTERIOR DEPARTMENT 

Fish and Wiidlife Service 

Endangered and threatened 
species: 

Devils River minnow; 
comments due by 11-12- 
98; published 10-13-98 

INTERIOR DEPARTMENT 

Surface Mining Reclamation 

and Enforcement Office 

Permanent program and 
abandoned mine land 
reclamation pian 
submissions: 

lowa; comments due by 11- 
13-98; published 10-14-98 

JUSTICE DEPARTMENT 
Executive Office for 

Immigration Review: 

Immigration Appeals Board; 
streamlined appellate 
review procedure; 
comments due by 11-13- 
98; published 9-14-98 

Grants: 

Juvenile accountability 
incentive block grants 
program; comments due 
by 11-13-98; published 
10-14-98 

LABOR DEPARTMENT 

Occupational Safety and 

Health Administration 

Construction safety and health 
standards: 


Steel erection; comments 
due by 11-12-98; 
published 8-13-98 

LABOR DEPARTMENT 
Pension and Welfare 
Benefits Administration 
Employee Retirement Income 

Security Act: 


regulations; comments 
due by 11-9-98; published 
9-9-98 


Employment Retirement 
Income Security Act: 
Summary plan description 

regulations; comments 
due by 11-9-98; published 
9-9-98 

NATIONAL AERONAUTICS 

AND SPACE 

ADMINISTRATION 

Federal Acquisition Regulation 
(FAR): 

Competition under multiple 
award task and delivery 
order contracts; comments 


due by 11-9-98; published - 


9-9-98 
NATIONAL CREDIT UNION 
ADMINISTRATION 
Credit unions: 
Organization and 
operations— 

Chartering and field of 
membership policy 
update; comments due 
by 11-13-98; published 
9-14-98 

NUCLEAR REGULATORY 
COMMISSION 
— material; medical 


Pains statement; comments 
due by 11-12-98; 
published 8-13-98 

Revision; comments due by 
11-12-98; published 8-13- 
98 

Production and utilization 
facilities; domestic licensing: 

Nuclear power reactors— 
Permanent shutdown; 

financial protection 
requirements; comments 
due by 11-9-98; 
published 9-23-98 
PERSONNEL MANAGEMENT 
OFFICE 
Prevailing rate systems 

Environmental differential 

pay for working at high 


SECURITIES AND 
EXCHANGE COMMISSION 
Securities: 

Brokers and Gealers; books 
and records 
requirements— 

Sales practices; 
comments due by 11-9- 
98; published 10-9-98 
TRANSPORTATION 
DEPARTMENT 
Coast Guard 
Drawbridge operations: 

North Carolina; comments 
due by 11-9-98; published 
9-10-98 

Marine occupational safety 
and health standards: 


Commercial diving 
operations; comments due 
by 11-9-98; published 9- 
23-98 

Ports and waterways safety: 

First Coast Guard District 
navigable waters; 
regulated navigation area; 
comments due by 11-12- 
98; published 10-13-98 

TRANSPORTATION 
DEPARTMENT 

Federal Aviation 
Administration 
Airworthiness directives: 

Airbus; comments due by 
11-9-98; published 10-14- 
98 

British Aerospace; 
comments due by 11-13- 
98; published 10-14-98 

CFM International; 
comments due by 11-10- 
98; published 9-11-98 

Dornier; comments due by 
11-9-98; published 10-8- 
98 

Empresa Brasileira de 
Aeronautica S.A.; 
comments due by 11-13- 
98; published 10-14-98 

Pratt & Whitney; comments 
due by 11-9-98; published 
9-9-98 

Textron Lycoming; 
comments due by 11-10- 
98; published 9-11-98 

Williams International; 
comments due by 11-9- 
98; published 9-9-98 

Airworthiness standards: 
Raytheon Aircraft Co. 
mode! 300 airplane; 
comments due by 11- 
13-98; published 10-14- 
98 
Class D and E airspace; 
comments due by 11-9-98; 
published 10-9-98 
Class E airspace; comments 
due by 11-9-98; published 

9-24-98 

TRANSPORTATION 

DEPARTMENT 

Federal Railroad 

Administration 

Magnetic levitation 
transportation technology 
deployment program; 

comments due by 11-12-98; 

published 10-13-98 

TRANSPORTATION 
DEPARTMENT 

Surface Transportation 
Board 

Rate procedures: 

Service inadequacies; 
expedited relief; 
comments due by 11-13- 
98; published 10-30-98 


TREASURY DEPARTMENT 
Internal Revenue Service 
Income taxes: 

Foreign partnerships and 
corporations; property 
transfers by U.S. persons; 
information reporting 
requirements; comments 
due by 11-9-98; published 
9-9-98 

Foreign partnerships, U.S. 
persons owning interests 
in; return requirements; 
comments due by 11-9- 
98; published 9-9-98 

Foreign partnerships; 
information reporting 
requirements; comments 
due by 11-9-98; published 
9-9-98 

Foreign partnerships; 
information reporting 
requirements; correction; 
comments due by 11-9- 
98; published 10-31-98 

Widely held fixed investment 
trusts; reporting 
requirements; comments 
due by 11-12-98; 
published 8-13-98 

VETERANS AFFAIRS 

DEPARTMENT 

Freedom of Information Act; 
implementation; comments 
due by 11-9-98; published 

9-10-98 


LIST OF PUBLIC LAWS 


This is a continuing list of 
public bills from the current 
session of Congress which 
have become Federal laws. It 
may be used in conjunction 
with “PLUS” (Public Laws 
Update Service) on 202-523- 
6641. This list is also 
available online at http:// 
www.nara.gov/fedreg. 


The text of laws is not 
published in the Federal 
Register but may be ordered 
in “stip law” (individual 
pamphlet) form from the 
Superintendent of Documents, 
U.S. Government Printing 
Office, Washington, DC 20402 
(phone, 202-512-1808). The 
text will also be made 
available on the Internet from 
GPO Access at http:// 
WWW.access.gpo.gov/su_docs/. 
Some laws may not yet be 
available. 

S. 2468/P.L. 105-307 

Dante Fascell Biscayne 
National Park Visitor Center 
Designation Act (Oct. 29, 
1998; 112 Stat. 2931) 

H.R. 700/P.L. 105-308 


To remove the restriction on 
the distribution of certain 


by 11-12-98; published 

10-13-98 

| 

q 
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revenues from the Mineral 
Springs parcel to certain 
members of the Agua Caliente 
Band of Cahuilla Indians. (Oct. 
30, 1998; 112 Stat. 2932) 
H.R. 1274/P.L. 105-309 
Technology Administration Act 
of 1998 (Oct. 30, 1998; 112 
Stat. 2935) 

H.R. 1756/P.L. 105-310 
Money Laundering and 
Financial Crimes Strategy Act 
of 1998 (Oct. 30, 1998; 112 
Stat. 2941) 

H.R. 2675/P.L. 105-311 
Federa! Employees Life 
Insurance Improvement Act 
(Oct. 30, 1998; 112 Stat. 
2950) 

H.R. 2807/P.L. 105-312 

To clarify restrictions under 
the Migratory Bird Treaty Act 
on baiting and to facilitate 
acquisition of migratory bird 
habitat, and for other 
purposes. (Oct. 30, 1998; 112 
Stat. 2956) 

H.R. 3055/P.L. 105-313 
Miccosukee Reserved Area 
Act (Oct. 30, 1998; 112 Stat. 
2964) 

H.R. 3494/P.L. 105-314 
Protection of Children From 
Sexual Predators Act of 1998 
(Oct. 30, 1998; 112 Stat. 
2974) 

H.R. 3528/P.L. 105-315 
Alternative Dispute Resolution 
Act of 1998 (Oct. 30, 1998; 
112 Stat. 2993) 


H.R. 3687/P.L. 105-316 
Canadian River Project 
Prepayment Act (Oct. 30, 
1998; 112 Stat. 2999) 

H.R. 3903/P.L. 105-317 
Glacier Bay National Park 
Boundary Adjustment Act of 


1998 (Oct. 30, 1998; 112 Stat. 


3002) 

H.R. 4151/P.L. 105-318 
Identity Theft and Assumption 
Deterrence Act of 1998 (Oct. 
30, 1998; 112 Stat. 3007) 


4293/P.L. 105-319 


Irish Peace Process Cultural 
and Training Program Act of 


1998 (Oct. 30, 1998; 112 Stat. 


3013) 
H.R. 4309/P.L. 105-320 
Torture Victims Relief Act of 


1998 (Oct. 30, 1998; 112 Stat. 


3016) 

H.R. 4326/P.L. 105-321 
Oregon Public Lands Transfer 
and Protection Act of 1998 
(Oct. 30, 1998; 112 Stat. 
3020) 

H.R. 4337/P.L. 105-322 

To authorize the Secretary of 
the interior to provide financial 
assistance to the State of 
Maryland for a pilot program 
to develop measures to 
eradicate or control nutria and 
restore marshiand damaged 


by nutria. (Oct. 30, 1998; 112. 


Stat. 3027) 

H.R. 4660/P.L. 105-323 

To amend the State 
Department Basic Authorities 


Act of 1956 to provide 
rewards for information leading 
to the arrest or conviction of 
any individual for the 
commission of an act, or 
conspiracy to act, of 
international terrorism, 
narcotics related offenses, or 
for serious violations of 
international humanitarian law 
relating to the Former 
Yugoslavia, and for other 
purposes. (Oct. 30, 1998; 112 
Stat. 3029) 

H.R. 4679/P.L. 105-324 
Antimicrobial Regulation 
Technical Corrections Act of 
1998 (Oct. 30, 1998; 112 Stat. 
3035) 

S. 231/P.L. 105-325 

National Cave and Karst 
Research Institute Act of 1998 
(Oct. 30, 1998; 112 Stat. 
3038) 

S. 890/P.L. 105-326 

Dutch John Federal Property 
Disposition and Assistance Act 
of 1998 (Oct. 30, 1998; 112 
Stat. 3040) 

S. 1333/P.L. 105-327 

To amend the Land and 
Water Conservation Fund Act 
of 1965 to allow national park 
units that cannot charge an 
entrance or admission fee to 
retain other fees and charges. 
(Oct. 30, 1998; 112 Stat. 
3055) 

S. 2094/P.L. 105-328 

Fish and Wildlife Revenue 
Enhancement Act of 1998 


(Oct. 30, 1998; 112 Stat. 
3057) 


S. 2106/P.L. 105-329 


Arches National Park 
Expansion Act of 1998 (Oct. 
30, 1998; 112 Stat. 3060) 


S. 2193/P.L. 105-330 
Trademark Law Treaty 
Implementation Act (Oct. 30, 
1998; 112 Stat. 3064) 
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Public Laws Electronic 
Notification Service 
(PENS) 


PENS is a free electronic mail 
notification service of newly 
enacted public laws. To 
subscribe, send E-mail to 
listproc@iucky.fed.gov with 
the text message: 


subscribe PUBLAWS-L Your 
Name. 


Note: This service is strictly 
for E-mail notification of new 
public laws. The text of laws 
is not available through this 
service. PENS cannot respond 
to specific inquiries sent to 
this address. 
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Would you like 
to know... 


if any changes have been made to the 
Code of Federal Regulations or what 
documents have been published in the 
Federal Register without reading the 
Federal Register every day? If so, you 
may wish to subscribe to the LSA 

(List of CFR Sections Affected), the 
Federal Register Index, or both. 


LSA ¢ List of CFR Sections Affected 


The LSA (List of CFR Sections Affected) 

is designed to lead users of the Code of 
Federal Regulations to amendatory 

actions published in the Federal Register. 
The LSA is issued monthly in cumulative form. 
Entries indicate the nature of the changes— 
such as revised, removed, or corrected. 

$27 per year. 


Federal Register Index 


The index, covering the contents of the 
daily Federal Register, is issued monthly in 
cumulative form. Entries are carried 
primarily under the names of the issuing 
agencies. Significant subjects are carried 
as cross-references. 

$25 per year. 


A finding aid 1s included in each publication which lists 
Federal Register page numbers with the date of publication 
in the Federal Register 


Superintendent of Documents Subscription Order Form 


Onder Processing Gods: Charge your order. 
"5491 ge SS 


It’s Easy! 


Fax your orders (202) 512-2250 
LJ YES, enter the following indicated subscriptions for one year: Phone your orders (202) 512-1800 


LSA (List of CFR Sections Affected), (CS) for $27 per year. 
Federal Register Index (FRSU) $25 per year. 


The total cost of my order is $ . Price includes 
regular domestic postage and handling and is subject to For privacy, check box below: 
change. International customers please add 25%. Q) Do not make my name available to other mailers 


Check method of payment: 

Q) Check payable to Superintendent of Documents 
QGPO Deposit Account 
(Additional address/attention line) QVISA QMasterCard [_[ | [_] (expiration) 


(Company or personal name) (Please type or print) 


(Street address) 


(City, State, Zip code) (Authorizing signature) 
Thank you for your order! 


(Daytime phone including area code) 


Mail to: Superintendent of Documents 
PO. Box 371954, Pittsburgh, PA 15250-7954 


(Purchase order no.) 
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The 

Federal Register: 
What It Is 

And 

How To Use It 


Announcing the Latest Edition 


The Federal 
Register: 
What It Is 


and 
How to Use It 


A Guide for the User of the Federal Register — 
Code of Federal Regulations System 


This handbook is used for the educational 
workshops conducted by the Office of the 
Federal Register. For those persons unable to 
attend a workshop, this handbook will provide 
guidelines for using the Federal Register and 
related publications, as well as an explanation 
of how to solve a sample research problem. 


Price $7.00 


Superintendent of Documents Publications Order Form 


Order processing code: 


*6173 
LI YES, please send me the following: 


Charge your order. 
It’s Easy! we 
To fax your orders (202)-512-2250 


copies of The Federal Register -What it is and How To Use it, at $7.00 per copy. Stock No. 069-000-00044-4 


The total cost of my order is $ 
postage and handling and are subject to change. 


(Company or Personal Name) (Please type or print) 


(Additional address/attention line) 


(Street address) 


(City, State, ZIP Code) 


(Daytime phone including area code) 


(Purchase Order No.) 
YES NO 


May we make your name/address available to ether mailers? @ L] 


. International customers please add 25%. Prices include regular domestic 


Please Choose Method of Payment: : 

E] Check Payable to the Superintendent of Documen 
GPO Deposit Account 
LJ VISA or MasterCard Account 


te ee (Credit card expiration date) Thank you for 
your order! 


(Authorizing Signature) (Rev. 1-93) 


Mail To: New Orders, Superintendent of Documents 
P.O. Box 371954, Pittsburgh, PA 15250-7954 
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INFORMATION ABOUT THE SUPERINTENDENT OF DOCUMENTS’ SUBSCRIPTION SERVICE 


Know when to expect your renewal notice and keep a good thing coming. To keep our subscription 
prices down, the Government Printing Office mails each subscriber only one renewal notice. You can 
learn when you will get your renewal notice by checking the number that follows month/year code on 
the top line of your label as shown in this example: . 


A renewal notice will be A renewal notice will be 
sent approximately 90 days sent approximately 90 days 
before the shown date. before the shown date. 
/ s 4 
AFR SMITH2127 DEC97R | $APRDO SMITH2127 DEC97R | | 
JOHN SMITH JOHN SMITH ; 
212 MAIN STREET 212 MAIN STREET | 
FORESTVILLE MD 20747 } FORESTVILLE MD 20747 ] 


To be sure that your service continues without interruption, please return your renewal notice promptly. 
If your subscription service is discontinued, simply send your mailing label from any issue to the 
Superintendent of Documents, Washington, DC 20402-9372 with the proper remittance. Your service : 
will be reinstated. 
To change your address: Please SEND YOUR MAILING LABEL, along with your new address to the 


Superintendent of Documents, Attn: Chief, Mail List Branch, Mail Stop: SSOM, otaercnes 
DC 20402-9373. 


To inquire about your subscription service: Please SEND YOUR MAILING LABEL, along with 
your correspondence, to the Superintendent of Documents, Attn: Chief, Mail List Branch, Mail 
Stop: SSOM, Washington, DC 20402-9375. 


To order a new subscription: Please use the order form provided below. 


Onder Processing Code: Superintendent of Documents Subscription Order Form — Charge your order. — 
* 5468 It’s Easy! SS 

Fax your orders (202) 512-2250 
OYES, please enter my subscriptions as follows: Phone your orders (202) 512-1800 


—— subscriptions to Federal Register (FR); including the daily Federal Register, monthly Index and List 
of CFR Sections Affected (LSA), at $607 each per year. 


__— subscriptions to Federal Register, daily only (FRDO), at $555 each per year. 


The ang of my order is $ ________. (Price includes For privacy, check box below: 

regular domestic postage and handling, and is subject to pol ki ame available i 

change.) International customers please add 25%. | 
Company or personal name (Please type or print) Q Check payable to Superintendent of Documents : 


QVISA OMasterCard [TTT expiration date) 


City, State, Zip code Thank you for your order! 


Additional address/attention line 


Daytime phone including area code 


Authorizing signature 1/97 


Mail To: Superintendent of Documents 
Purchase order number (optional) P.O. Box 371954, Pittsburgh, PA 15250-7954 
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